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ANNOUNCEMENT 


Cumulative Index-Digest of Agriculture Decisions (Vol. 1—1944) 
will contain the following material: 


INDEX-DIGEST 
of the published 
AGRICULTURE DECISIONS 
1942-1943 


Decisions of the Secretary of Agriculture 
and of the 
War Food Administrator 
Rendered under the 
Regulatory Laws Administered in the 
United States Department of Agriculture 
Together with 
INDEX-DIGEST OF CURRENT COURT DECISIONS 


TEXTS OF THE REGULATORY LAWS 


In Force to Date as Contained in the Official 
United States Code, 1940 Edition and Supplement 


TEXTS OF APPLICABLE REGULATIONS AND RULES OF PRACTICE 


INDEXES 
LISTS OF DECISIONS 
STATUTES, ORDERS, ETC., CONSTRUED 


STATISTICAL AND OTHER TABLES 


CUMULATIVE POCKET SUPPLEMENTS 





PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 e¢ seq.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 e¢ seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seq.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1942 
(8 F. R. 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court de- 
cisions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 691) 


In re DAIRYMEN’s LEAGUE CO-OPERATIVE ASSOCIATION, INc. AMA Doc. No. 27-13. 
Decided January 24, 1944.* 


Rulings on Motions—Subpoena Duces Tecum to Enable Examination of 
Records of Market Administrator—Stipulation of Facts by 
Dairy and Poultry Branch 


Motion for a subpoena duces tecum to enable petitioners to examine the records 
of the market administrator for the purpose of ascertaining the facts of 
the transactions involved in this proceeding, granted, but motion to com- 
pel Dairy and Poultry Branch, Food Distribution Administration, to stip- 
ulate facts, denied. 

. Seward A. Miller, 11 West 42nd Street, New York, N. Y., and Mr. Frederic 
P. Lee, Munsey Building, Washington, D. C.,:for petitioner. Mr. Thomas F. 
Green, Jr., and Mr. A. JT. Radigan for the Office of Distribution. Mr. 
Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


RULINGS ON MOTIONS 


On January 13, 1944, argument was held before me on two motions 
of petitioner certified to the War Food Administrator for disposition 
by the presiding officer pursuant to section 900.59 (6 FR 6570), of 
the rules of practice. Petitioner was represented by Frederic P. Lee 


and Seward A. Miller. The Dairy and Poultry Branch, Food Dis- 
tribution Administration, was represented by Donald R. Heggy, 
Thomas F. J. Green and A. Terence Radigan of the Office of the 
Solicitor, Department of Agriculture. 

The first of the motions is for a subpoena duces tecum to enable 
petitioner to examine the records of the market administrator. It 
was claimed by petitioner’s counsel that such examination is neces- 
sary in order to ascertain the facts of the transactions involved and 
that the handlers concerned have expressed their consent to such 
examination. This motion is therefore granted. 

The second motion is not entirely clear. Petitioner contends that 
movement of the milk and cream in controversy is not significant 
beyond Newark, New Jersey, that the facts up to that point are not 
in dispute and should be stipulated, that the transactions beyond that 
point are numerous, complicated and detailed, and that petitioner 
should be permitted to proceed with respect to transactions beyond 
Newark by the recital of typical cases. Petitioner points out that 
an interlocutory ruling could then be made on the application of the 
provisions of the order to these typical cases, leaving the detail to be 
worked out and decided upon after the interlocutory rulings. 

We cannot force the Dairy and Poultry Branch, Food Distribution 


*This decision reached the editor too late for publication in prior issue of Agriculture 
Decisions. 
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Administration, to stipulate any facts. We think, however, that it oe 
will be in the interests of expedition to rule that petitioner is not J.’ 
; : ; . - ings 
required to prove every pound of milk and every dollar involved in vs 
Se ek ae ie req 
the many months covered by the petition in order that a decision , 
: : ar 
may be reached on the legal questions presented. It is enough, at : 
: : cs : ; nc 
this stage of the proceeding, that petitioner prove the facts in typical 
: ee a : : ro 
instances where it insists that the market administrator’s actions are } ! - 
wrong, leaving the question of exact total amdunts and precise total : “ 
ok rel ae enc 
numbers of dollars and cents for future determination in the event ; 
that any dispute arises as to the application of the decisions made on 
_the typical instances. og 
It 1 
sani tion 
(A. D. 692) calle 
In re SARATOGA SPRINCS COOPERATIVE MARKETING ASSOCIATION, INC., and P. W.] a ha 
and C. V. Dake. AMA Doc. No. 27-68. Decided July 13, 1944. Pi 
Reclassification of Milk Based on Handlers’ Records—Independent Audit Perc 
Where petitioners complained of the market administrator’s reclassification of | New 
milk based on what their records disclosed, except that the market admin- tova 
istrator used 80 per cent as the butterfat content of butter in absence of a =" 
showing of such content in the records, and petitioners conceded the ac- of tl 
curacy of the 80 per cent figure, it is held that petitioner failed to prove This 
that the reclassification was erroneous, and their request for an outside F 
audit is denied as inappropriate in the absence of a showing of maladmin- plan 
istration by the market administrator. plan 
Butler, Kilmer, Hoey and Butler, of Saratoga Springs, New York, for petitioner. | tgug 
Mr. A. T. Radigan for Office of Distribution. Mr. Glen J. Gifford, Presid- = P 
ing Officer. no. % 
; ‘ sae £2 . , : - + |New 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- Th; 
lis 
trator. PI 
PRELIMINARY STATEMENT proc l 
In this proceeding under section 8c(15)(A) of the Agricultural equiy 
Adjustment Act (1933), as amended and as reenacted and amended | facty 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S.C.| py, 
601 et seg.), petitioners complain of certain actions by the market], j); 
administrator for Order No. 27, regulating the handling of milk in] Jim) 
the Metropolitan New York Area.! is pas 
Petitioners attack the validity of the reclassification by the market place 
administrator of milk received from producers by petitioner, Sara-] 4 ¢h: 
toga Springs Cooperative Marketing Association, Inc., during the] py, 
period January 1-June 30, 1942, and disposed of through P. W. and bite! 
C. V. Dake. plant 
A hearing upon the petition was held in New York, New York,} cage 
before Glen J. Gifford, presiding officer. Following the hearing,}| [py 
briefs were filed by petitioners and by the Dairy and Poultry Branch,] ont! 
recor 





1For the order as it existed during the times pertinent here, see 7CFR, 1940 and 1941 Supps, 
Part 927; 7 F.R. 2370. 
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Office of Distribution, War Food Administration. On February 26, 
1944, the presiding officer issued a report containing proposed find- 
ings of fact, conclusions and order. He recommended that the relief 
requested by petitioners be denied. The report was served upon the 
parties but no exceptions to the report were filed. Consequently, the 
findings of fact, conclusions and order herein are substantially those 
proposed by the presiding officer. 

Saratoga Springs Cooperative Marketing Association, Inc., con- 
tends that it is a handler under the order. It apparently reported 
to the market administrator as a handler with respect to milk re- 
ceived from producers at a plant in Saratoga Springs. New York. 
It is not entirely clear from the hearing record whether this peti- 
tioner or P. W. and C. V. Dake operated this plant, hereinafter 
called “plant no, 1.” However, this petitioner contended that it was 
a handler and the contention is not denied. 

Petitioner, P. W. and C. V. Dake, is a partnership composed of 
Percy W. Dake, residing at 194 Lake Avenue, Saratoga Springs, 
New York, and Charles V. Dake, residing at 91 Union Avenue, Sara- 
toga Springs, New York. The address and principal place of business 
of this petitioner is Excelsior Avenue, Saratoga Springs, New York. 
This petitioner, during the period involved herein, operated two 
plants at which no milk was received from producers. One of the 
plants is located partly in Greenfield, New York, and partly in Sara- 
toga Springs, New York, and is hereinafter referred to as “plant 
no. 2.” The other plant of this petitioner is located in Greenfield, 


New York, and is used principally in the manufacture of butter. 
This plant is hereinafter referred to as “plant no, 3.” 

Plant no. 1 is a plant approved for the receiving of milk from 
producers and the shipping of milk to the marketing area. It is 
equipped only for the receiving and shipping of milk. No manu- 
facturing is carried on in it. 

Plant no. 2 is located about 3 miles from plant no. 1. At this plant 
milk is received from plant no. 1 and from other handlers. It is a 
skimming station where milk is separated and the cream therefrom 
is pasteurized, The cream produced in plant no. 2 is shipped to many 
places; including plant no. 3. No milk is received from producers 
at this plant. 

Plant no. 2 is about one-half mile from plant no. 2. The cream 
which is shipped from plant no. 2 is manufactured into butter in 
plant no. 3. This plant receives no milk from producers and is en- 
gaged only in the manufacture of butter from cream. 

In auditing the reports filed by Saratoga Springs during the 
months involved, the market administrator ‘found that petitioners’ 
records did not support the claimed utilization of milk and a sub- 
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A. D. 

stantial quantity of such milk was reclassified into Class I pursuant 
to section 927.3(b) (1) of the order.? of Pe 
As a result of the reclassification, Saratoga Springs was billed by [New | 
the market administrator for $9,550.18 as due to the producer-settle- |? ‘ 
ment fund, and $87.21 as due to the administrative assessment fund. }}ere, 
The amounts were paid. After the petition herein was filed, the greens 
market administrator discovered that a mechanical error in the New | 
amount of $3,293.04 had been made in computing the sums due, and [ whi 
a refund or credit of this amount was made. Sarate 
Petitioners attack the validity of the reclassifications upon the fol- and pi 
lowing general grounds: (1) that most, if not all, the reclassification and - 
is based upon the operations of P. W. and C. V. Dake at plant no. 3, [petitic 
(2) that the market administrator considered that the butter manu- about 
factured at plant no. 3 contained 80 per cent butterfat which was New | 
unfair because the market administrator assumed that all butterfat [20 flu 
contained in the cream was manufactured into salable butter, (3) the and fr 
market administrator ruled that all milk unaccounted for by appli- butter 
cation of the formula described in (2) be classified as Class I milk | 3. I 
at plant no. 1 and this was erroneous because the milk arrived at tive M 
plant no. 3 in the form of cream, and the unaccounted for milk should |tion, t] 
be classified in Class IT-A, and (4) the market administrator errone- |suppo! 
ously considered plant no, 2 and plant no. 3 as one plant. Petitioners | f sucl 
also ask an audit of its books and records by auditors independent |of the 
of the market administrator. reclass 
The Dairy and Poultry Branch, Office of Distribution, War Food | 4, T 
Administration, contends that the reclassifications were made in ac- |ficatio1 
cordance with Order No. 27 and that petitioners have not shown any | Associ: 
evidence to the contrary. to the: 
trative 


FINDINGS OF FACT 
follows 


1. Petitioner, Saratoga Springs Cooperative Marketing Associa- 
tion, Inc., from January 1, 1942 through June 30, 1942, was a New Mon 
York corporation. During this period, this petitioner received milk |January 
from producers at plant no. 1 in Saratoga Springs, and was qualified {Februar 


March 1 


to and did ship milk into the New York Metropolitan Milk Marketing eo a 


Area. It was a handler, as defined in the order, subject to regulation 
thereunder, and filed with the market administrator the reports re- 
quired to be filed under the order. 

2. Petitioner, P. W. and C. V. Dake, is a partnership composed 


2Sec. 927.3 (b)(1) provides that: ‘“(1) Class I milk shall be all milk which leaves a plant as 
milk, or cultured or flavored milk drinks containing 3.0 percent butterfat or more, and all 
milk the classification of which is not established in some other class named in this paragraph, 
except that loss or waste of milk in a plant where milk is received from producers, not to 
exceed 2 percent of the total quantity of milk received, may be prorated to each class or price 
subdivision of such class (except Class V-A and Class V-B) in the proportion which the 
milk in such class or price subdivision of such class is of the total quantity of milk received 
at such plant: Provided, That any loss or waste in excess of 2 percent shall be subject to 
the price set forth in Sec. 927.4(a)(1).” ' 








he 
he 
nd 


od 


ry 


4A. D. 692 SARATOGA SPRINGS COOP. MARKETING ASSN., INC. 581 


of Percy W. Dake, residing at 194 Lake Avenue, Saratoga Springs, 
New York, and Charles V. Dake, residing at 91 Union Avenue, Sara- 
toga Springs, New York. This petitioner, during the period involved 
here, operated two plants at which no milk was received from pro- 
ducers. One of its plants, plant no. 2, is located partly at Greenfield, 
New York, and partly at Saratoga Springs. New York. This plant 
is what is known as a skimming plant. where it receives milk from 
saratoga Springs, and from other handlers, causes it to be separated 
and pasteurized. Some of the cream is sold as cream to other handlers, 
and some of the cream is shipped to another plant, plant no. 3, of this 
petitioner where it is manufactured into butter. Plant no. 2 is located 
about 3 miles from plant no. 1. Plant no. 3 is located in Greenfield, 
New York, about one-half mile distant from plant no. 2, and receives 
no fluid milk from producers. It receives cream from plant no. 2 
and from other handlers, and is engaged only in the manufacture of 
butter from cream at this plant. 

3. In auditing the reports filed by the Saratoga Springs Coopera- 
tive Marketing Association, Inc., for the months involved in the peti- 
tion, the market administrator found that petitioners’ records did not 
support the claimed utilization of milk, and a substantial quantity 
of such milk was reclassified into Class I pursuant to section 927.1(b) 
of the order. The record does not disclose the exact amount of milk 
reclassified, nor what its original reported classification was. 

4, The record does show, however, that as the result of the reclassi- 
fication, the petitioner, Saratoga Springs Cooperative Marketing 
Association, Inc., was billed for a total amount of $9,550.18 as owing 
to the producer-settlement fund and $87.21 as owing to the adminis- 
trative assessment fund. The amounts billed for each month are as 


lfollows: 


Producer-Settlement Administrative 

Month Fund Assessment Fund 
RN RO ne tao $ 387.34 $ 3.08 
| ha ree ee 538.25 4.17 
meen 1968.2 onncukccsk pecteieter es 585.10 2.95 
MIAN ns. eee onto 2,080.92 20.49 
a Perch cm hs cack pment cee 1,008.18 9.65 
OE RE eras epee Seaanere gar era 4,950.39 46.87 


5. After the petition had been filed, upon a reaudit of the reports, 
it was discovered that an error had been made in determining the 
amounts due from the petitioner, Saratoga Springs, on account of 
such reclassification, in the sum of $3,293.04, and said amount was 
tepaid or credited to said petitioner. 

6. It was contended that most, if not all, of the charges made by 
he market administrator are based upon the operations in plant 
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no. 3. The record shows, however, that some of the adjustments were 
made with respect to shipments to Soifer Farms; that some Class I 
milk was utilized at the cream plant or plant no. 2, and that some of 
the adjustments were made as the result of an audit of the records 
at plant no. 3; that some of the adjustments were made on cream 
reported as shipped to Bridgeport, Connecticut, but actually shipped 
to Poughkeepsie, New York; that some of the adjustments were made 
on cream reported as shipped to Pavilion Creamery and the Finger 
Lakes Creamery. The record does not identify the amounts which 
were reclassified for each month, nor the reasons therefor. 

- 7. The market administrator, in auditing the books and records 
of petitioners, and in determining the use classifications of the milk 
utilized by them, accepted what their books and records showed. 
This includes the amount of milk received at plant no. 1 and shipped 
therefrom, the amount of milk received at plant no. 2, and the amount 
of cream produced and its disposition. The books and records showed 
the amount of cream that was received at plant no 3, the amount of 
butter that was produced and its disposition. There has been no 
attempt to show that the books and records kept by the petitioners 
were incorrect. The record of plant loss, as reflected by the books of 
petitioners, was recognized by the administrator as being correct, 
and petitioners were given credit for the plant loss shown thereon, 
which plant loss was classified as IV-A under the order. Petitioners 
did not keep any records of the butterfat content of the butter that 
was manufactured in plant no. 3. The market administrator, in 
determining the butterfat content of the butter, regarded it as con- 
taining 80 per cent butterfat, which is the lowest percentage per- 
mitted in the definition of “butter” promulgated under the Federal 
Food, Drug, and Cosmetic Act. It is admitted by petitioners that 
this determination on the part of the market administrator in mak- 
ing his computations in reclassifying the milk was correct. The 
record shows that some of the milk which was reported by Saratoga 
Springs during the period involved was being used in the manufac- 
ture of butter, but the record does not show how much of such milk 
was reclassified, nor into which class it was placed. 

8. The market administrator regarded plant no. 2 and plant no. 3 
as separate and distinct plants, and they were so considered in mak- 
ing the reclassifications complained of. 

9. The actual weight of the cream utilized was used in determining 
milk equivalent rather than any assigned weight. 


CONCLUSIONS 


Petitioners have not shown that the reclassifications protested are 
incorrect or invalid. On the contrary, it is seen that these were based 
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COMPANY, AND CARL RICHARDSON 583 


upon the books and records of petitioners with the exception of the 
80 per cent butterfat content figure for butter, a figure admittedly 
fair in the absence of any showing of the actual butterfat content 
by petitioners. 

Petitioners’ request for an audit independent of the market admin- 
istrator is inappropriate. The market administrator is the agency 
for administering the order and we have been shown no maladminis- 


tration of the order. 
ORDER 


In view of the foregoing, relief requested by petitioners is denied 
and the petition is dismissed, 

Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 693 


In re BuRNS Grain CoMPANY, LOVELAND ELEVATOR COMPANY, and Carl RICH- 
ARDSON. GS Doc. No. 58. Decided July 25, 1944. 


Improper Loading of Cars—Violation of Act—Publication of Facts 


Loading cars of corn sold in interstate commerce by grade in such manner that 
the usual probing and inspection would not disclose inferior corn in the 
bottom of the cars, with the result that two Federal inspections did not 
reveal such inferior corn, constitutes a violation of the act, and the facts 
are ordered to be published. 


r W. T. Burns, of Omaha, Nebraska, for respondent Burns Grain Company; 
Mr. Francis Day, of Missouri Valley, lowa, for respondent Loveland Eleva- 
tor Company; and Mr. Carl Richardson, of Lincoln, Nebraska, pro se. 
Mr. Robert C. Mill, Hearing Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator, 
PRELIMINARY STATEMENT 

This is a proceeding under the United States Grain Standards Act 
(7 U.S.C. 71-87), instituted on April 8, 1944, by the Office of Dis- 
tribution, here considered the complainant, by letters sent to Burns 
Grain Company, Loveland Elevator Company, and Carl Richardson, 
here considered the respondents, and to others interested in the grain 
involved. It was alleged that corn sold, loaded, and shipped in inter- 
state commerce by the three respondents was so loaded in the cars 
that official grain inspectors at points of shipment and destination, 
through no fault of their own, incorrectly graded the corn. The let- 
ters contained a notice that a hearing would be held in Omaha, 
Nebraska, on April 18, 1944, at which the parties might present evi- 
dence concerning the charges and show cause why the findings should 


not be published. 
A hearing was held at the appointed time and place before R. C. 
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Mill of the Office of Distribution. W. T. Burns appeared for Burns 
Grain Company, Francis Day appeared for Loveland Elevator Com- 
pany, and Carl Richardson appeared for himself. Testimony and 
evidence were presented, on the basis of which the findings set out 
below are made. 

At the hearing the respondents requested opportunity to be heard 
further, before publication should be ordered, if adverse i‘ndings 
were to be made on the record submitted after the oral hearing. 
Apparently what they wanted was, in effect, opportunity to except 
to an examiner’s report. Since the rules applicable to hearings under 
the Grain Standards Act (7 CFR, Cum. Supp., 26.77-26.79) do not 
provide for service of an examiner’s report, as do the rules of prac- 
tice under some of the acts administered in this Department, an ap- 
propriate way to grant respondents’ request seemed to be to serve a 
Tentative Order and allow the parties to file exceptions to it. Accord- 
ingly, a Tentative Order was prepared in this office and served, and 
the parties were given 20 days to file exceptions. 

Francis Day filed exceptions, stating that the cars were not over- 
loaded and that he did not have personal knowledge of the way the 
corn was put into them. The evidence supports the finding of the 
Tentative Order that the cars were loaded beyond their marked 


capacity, and that finding and the others in the Tentative Order 
are set out below in this final order. Under section 1 of the act 


76 


(7 U.S.C. 72), the principal is specifically made responsible for the 
acts of his agents within the scope of their authority. As owner of 
the elevator, Mr. Day was responsible for the loading of the cars by 
his employees, and it is immaterial here whether he had actual knowl- 
edge of the way the cars were loaded. 

The time for filing exceptions expired on July 24, 1944, and noth- 
ing has been filed other than Mr. Day’s exceptions. The record was 
returned to this office, where this order has been prepared. 


FINDINGS OF FACT 

1. On February 10, 1944, Burns Grain Company, Omaha, Ne- 
braska, contracted to sell to Checkerboard Elevator Company, Kan- 
sas City, Missouri, five carloads of corn. In performance of the 
contract, Burns Grain Company shipped from Lincoln, Nebraska, to 
Kansas City corn in cars CB&Q 1135138, MILW 708519, CN 414988, 
PH&D 1432, and C&NW 72802, and on February 238, 1944, invoiced 
the corn as No. 3 Yellow Corn. 

2. On February 14, 1944, Burns Grain Company contracted to sell 
to Continental Grain Company, Kansas City, five carloads of corn. 
In partial performance of the contract, Burns Grain Company 
shipped from Lincoln to Kansas City corn in cars C&NW 41866 and 
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GM&O 33150, and on February 23, 1944, invoiced the corn as No. 3 
Yellow Corn. 

3. Loveland Elevator Company, Missouri Valley, Iowa, owned by 
Francis Day, loaded the corn into the seven cars mentioned above 
on February 20 and 21, 1944, from its elevator in Lincoln, of which 
Carl Richardson was superintendent, and tendered such corn for 
official inspection and grading at Lincoln on February 21, 1944. 

4, On February 21, 1944, Peter A. Diehl, a Federally licensed grain 
inspector, inspected the corn in the seven cars at Lincoln and certi- 
fied its grade as No. 3 Yellow. 

5. On February 24, 1944, E. H. Correll, a Federally licensed grain 
inspector, inspected the corn in the seven cars at Kansas City and 
certified its grade as No. 3 Yellow. 

6. The quantity of corn in each of the seven cars was in excess of 
10% over the marked capacity of the car. The upper part in each 
car consisted of No. 3 Yellow Corn but in the bottom of each was 
a quantity of sour corn, containing a high percentage of damaged 
kernels, which was Sample Grade Yellow Corn. 

7. The correct grades of the seven carloads of corn were as follows: 

CB&Q 113513 Top estimated % part of carload 3 Yellow. 
Bottom estimated % part of carload S. G. Yel. 


MILW 708519 Top estimated 5/6 part of carload 3 Yellow. 
Bottom estimated ¥% part of carload S. G. Yel. 


CN 414988 Top estimated % part of carload 3 Yellow. 
Bottom estimated % part of carload S. G. Yel. 


PH&D 1432 Top estimated 5/6 part of carload 3 Yellow. 
Bottom estimated % part of carload S. G. Yel. 


C&NW 72802 Top estimated % part of carload 3 Yellow. 
Bottom estimated % part of carload S. G. Yel. 


C&NW 41866 Top estimated 11/12 part of carload 3 Yellow. 
Bottom estimated 1/12 part of carload S. G. Yel. 


GM&O 33150 Top estimated 5/6 part of carload 3 Yellow. 
Bottom estimated % part of carload S. G. Yel. 


8. The incorrect gradings at Lincoln and Kansas City were not due 
to any fault of the samplers or inspectors involved, but were caused 
by the manner in which the cars had been loaded by the Loveland 
Elevator Company at Lincoln, in that the corn at the bottom of each 
car was of distinctly inferior grade to that in the upper part, and 
was so covered by the better corn that it was not disclosed by prob- 
ing and sampling the grain in the car in the usual and customary 
manner. 





PACKERS AND STOCKYARDS ACT, 1921 A. D. 694 


CONCLUSIONS 


The manner in which the corn was loaded into the cars caused it 
to be incorrectly graded and certified, contrary to the provisions of 
the act, and the findings should be published. 


ORDER 


The findings and circumstances stated in this decision shall be 
published. 

Jopies of this decision shall be served upon the complainant and 
the three respondents by registered mail or in person. 


(A. D. 694) 


In re Sanitary Live Pouttry Market. P&S Doc. No. 1583. Decided July 18, 
1944. 


Cease and Desist—Unfair Practice—Financial Requirements—Designated 
Poultry Markets—Interstate Commerce 


Respondent, a licensed live poultry dealer in Newark, is ordered to cease and 
desist from the unjust, unreasonable, unfair, and deceptive practice of 
purchasing live poultry when his financial condition is below that required 
of licensees, and all phases of the live poultry business in a designated 
market are held within the current of interstate commerce under the terms 
of the act and the designation. 


*, James A. O'Donnell for complainant. Mr. Samuel Grossman pro se, and 
Mr. Samuel W. Kessler for respondent, both of Newark, New Jersey. Mr. 
Leonard O. Carson, Examiner. 


Decision by Thomus J. Flavin, Assistant to the War Food Adminis- 
trator, 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), instituted on October 1, 1945, 
by a complaint of the Food Distribution Administration, now the 
Office of Distribution, the complainant. The respondent, Samuel 
Grossman, doing business as Sanitary Live Poultry Market, a licensed 
live poultry dealer in Newark, New Jersey, was charged with having 
failed to meet the financial requirements for licensees under the act. 
On October 22, 1943, respondent answered that his financial condi- 
tion now met the requirements. 


A hearing was held in New York, New. York, on March 25, 1944, 
before Leonard O. Carson, an examiner. James A. O’Donnell, Office 
of the Solicitor, Department of Agriculture, appeared for complain- 
ant. Respondent appeared in person and by his accountant, Samuel 
W. Kessler, of Newark. As there appears no substantial dispute that 
respondent’s financial condition for some time failed to meet the re- 
quirements but now does meet them, as shown below in the Findings 
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of Fact, it seems unnecessary to summarize the testimony and exhibits 
presented at the hearing. 

On April 27, 1944, the examiner filed his report, proposing find- 
ings similar in effect to those herein, and conclusions that respondent 
had violated section 502(b) of the act. He recommended that re- 
spondent’s license be revoked unless respondent requested that the 
revocation be held in abeyance and consented to its being made effec- 
tive later, without further hearing, if an audit should disclose that 
his financial condition failed to meet the requirements, Neither party 
has excepted to the report. On May 23, 1944, the record was sub- 
mitted to this office, where this decision has been prepared. 


FINDINGS OF FACT 
1. Respondent is an individual doing business as Sanitary Live 
Poultry Market at 71 Barclay Street, Newark. New Jersey. On 
October 27, 1939, he was licensed as a live poultry dealer in Newark, 
a city designated as subject to the poultry provisions of the act 
(9 CFR 204.2), on a showing that his financial condition would 
enable him to fulll the obligations he would incur as a licensee. 

2. From December 31, 1942, until January 1, 1944, respondent's 
adjusted current liabilities exceeded his current assets, but he con- 
tinued to buy and sell live poultry in Newark. 

3. As of February 29, 1944, respondent had a free working capital 
in excess of his current liabilities. plus 25 percent of his average 
weekly purchases. 

CONCLUSIONS 

Holding a license indicates to the public that the licensee’s finan- 
cial condition meets the requirements of the act and the regulations 
(9 CFR, Cum. Supp., 201.14, 201.15). Respondent’s purchases of 
poultry during the period when he failed to meet these requirements 
constituted unjust, unreasonable, unfair, and deceptive practices in 
violation of sections 307 and 312 of the act. For these repeated vio- 
lations, a cease and desist order is authorized by section 310, and sus- 
pension or revocation of the license is authorized by section 505 of 
the act. However, as respondent’s financial condition now appears 
adequate, suspension or revocation is unnecessary, but he should be 
ordered to cease and desist from engaging in business when his finan- 
cial condition does not meet the requirements. /n re Albert Bree, 
3 A.D. 255 (1944). 

The complaint and examiner's report refer to respondent’s license 
as authorizing him to handle live poultry in interstate commerce at 
Newark. Lest use of the phrase “in interstate commerce” mislead 
respondent, it should be pointed out that any handler of live poultry 
in a designated market is required to be licensed. This is so because 
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under the provisions of the act and the designation of the market, 
dealing in live poultry in that market is within the current of inter- 
state commerce. See /n re Mirotznik, 1 A.D. 751, 754 (1942). While 
it would appear to be legally correct to use the phrase “in interstate 
commerce” as applicable to the entire live poultry business of li- 
censees, its use seems unnecessary and perhaps should be omitted as 
tending to mislead one who might, without considering the whole 
situation, regard some specific phase of a dealer’s business as not in 
interstate commerce. 
ORDER 

Respondent shall cease and desist from engaging in the business 
of handling live poultry in Newark when his current assets do not 
exceed his current liabilities by at least 25 percent of his average 
weekly purchases of live poultry for the then preceding 52 weeks, 
unless he then maintains a licensee’s bond or its equivalent, as de- 
scribed in the regulations under the act. 

This order shall become effective five days after its date. 


(A. D. 695) 


WALLACE L, BoLt v. GLOBE CoMMISSION CoMPANY. P&S Doc. No. 1615. Decided 
July 19, 1944. 


Reparation—Failure to Render Reasonable Stockyard Services— 
Identity of Cows 


Where respondent, a market agency to whom cows had been consigned for 
sale, confused complainant’s cow with a crippled one of another person, 
failed to disclose the full circumstances to complainant when showing 
him the crippled cow, and paid complainant for the wrong one, it is held, 
respondent failed to render reasonable stockyard services, and is ordered 
to pay complainant the additional money his cow. brought, although com- 
plainant, without being negligent, had not discovered the mistake when 
he saw the crippled animal, and although respondent had paid the other 
consignor for complainant’s cow. 


Mr. Wallace Boll, of Minden, Iowa, pro se. Mr. Henry Dolezal, of Omaha, 
Nebraska, pro se. Mr. James A. Doyle, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 
PRELIMINARY STATEMENT 

On January 15, 1944, the complainant, Wallace L. Boll, Minden. 
Iowa, filed a complaint under the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seg.), seeking reparation from the respondent, Henry 
Dolezal, doing business as Globe Commission Company, a market 
agency at the Union Stock Yards, Omaha, Nebraska, Complainant 
alleged that he sent two cows to respondent for sale, that respondent 
sold them and accounted to him for one of them, but instead of re- 
mitting what his other cow sold for, paid him what a cow sold for 
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another person had brought. He asked an award of $144.86, the dif- 
ference between what he received for the second cow and what his 
cow actually sold for. 

In answering, respondent did not deny nor state any facts, but 
merely asked for a hearing and said he had done his duty and had 
not violated the rules of practice. Although the answer filed did not 
meet the requirements of the rules of practice (9 CFR, Cum. Supp.. 
202.41), the proceeding was set for oral hearing. 

The hearing was held in Omaha on April 20, 1944, before James A. 
Doyle, an examiner. The parties appeared in person, and they and a 
number of other witnesses testified. There seemed to be agreement 
that complainant was paid for the wrong cow, but respondent dis- 
claimed liability, apparently upon the basis that he was not respon- 
sible for confusing the two cows, or that complainant had contributed 
to the mistake and acquiesced in it. As there is no serious contra- 
diction in the evidence concerning the facts deemed material, which 
are set out below, a summary of the testimony is not set out here. 

After the hearing, neither party filed suggested orders or briefs. 
The record was submitted to this office, where this order has been 
prepared. 
FINDINGS OF FACT 
1. Complainant is an individual whose address is Minden, Iowa. 


2. Respondent is an individual doing business as Globe Commis- 
sion Company, Globe Livestock Commission Company, or Glole Live 
Stock Commission Company. At all times material herein, he was 
registered as a market agency engaged in buying and selling live- 
stock on commission at the Union Stock Yards, Omaha, Nebraska. 
posted as a stockyard subject to the act (9 CFR 204.1). 

3. On December 16, 1948, complainant sent two cows from his place 
at Minden to the Union Stock Yards at Omaha for sale on com- 
mission. The cows were transported on a truck driven by Alvin 
Schutt, together with six cattle sent by Louis Beebe of Minden and 
one cow sent by Ralph Schnepel of Neola, Iowa. As shipper of the 
largest group on the truck, Beebe chose the market agency to whom 
the load would be delivered for sale. Pursuant to Beebe’s choice, the 
truck driver delivered the cattle to the stockyard with directions that 
they should go to respondent. ' 

4, One of complainant’s cows was spotted. The other was a large 
red healthy cow expected to have a calf in about six weeks. 

5. Schnepel’s cow was red and was difficult to load and unload 
because of a crippled leg. The truck driver clipped some hair from 
the right hip of this cow to distinguish it from the others. 
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6. Complainant did not know what cows were in the truckload 
other than his. 

7. When the truck driver delivered the cattle to the gate man at 
the stockyard, he left a sort sheet or ownership record which de- 
seribed complainant’s red cow as “1 Large red” and Schnepel’s as 
“red Clipp on right hip” but did not mention that one cow was crip- 
pled nor indicate that complainant’s was clipped. This sort sheet 
went to respondent’s office and was introduced as an exhibit by re- 
spondent. 

8. On the morning of December 17, 1943, Hans Hansen, respon- 
dent’s cattle salesman, told respondent over the telephone that his 
‘red cow had had a calf and was crippled. Complainant went to the 
pens and saw the cow, lying dirty and with a swollen leg, a small 
calf beside her. He told Hansen he could “hardly believe it, how nice 
that cow was last night, that she would look like this.” Hansen said 
it must be complainant’s cow because it had the clip on the right hip. 
Complainant asked if the spotted cow was clipped, saying his cows 
had not been clipped at home. Hansen said he thought the spotted 
cow was clipped, and that the trucker had probably clipped them 
on the way. He did not tell complainant that there was another red 
cow in the truckload, and complainant did not see any other cattle 
from the load at the pens. Complainant then took the calf. 


9. Complainant was back at the pens on December 20, 1948, and 


saw the crippled red cow, still down, 

10. About December 24, 1943, complainant saw Gus Merkert, the 
owner of the truck, and urst learned that there had been another red 
cow on the truck, He phoned respondent and was informed that the 
cow was gone. He later asked Schutt how Schutt had clipped his 
cows, and was told that Schnepel’s cow, not his, had been clipped. 

11. The crippled cow had not been injured in shipment, but was 
lame in one leg because of hoof rot, which had been developing for 
some time. Complainant did not know this when he saw this cow. 

12. Respondent paid complainant $11.52 as proceeds from the crip- 
pled cow. 

13. The other red cow in the truckload brought $156.37, for which 
respondent accounted to Schnepel. This cow had a bare spot on the 
right hip, from which the hair had either been clipped or worn. This 
cow had not been taken away when complainant saw the crippled 
cow on December 17. 

14. Respondent and Hansen testified that, when there was a ques- 
tion of identity of cattle, they would be held until the trucker or 
owners were heard from or the owners picked out their cattle. 
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15. The crippled cow belonged to Schnepel and the cow which 
brought $156.37 belonged to complainant, but respondent has mis- 
takenly accounted for them to the wrong consignors, 


CONCLUSIONS 
If complainant had stated flatly that the crippled cow was not 
his when he first saw her, it may be that respondent would have made 
such an investigation that the mistake could have been corrected 
before any payments were distributed. In this sense, it is reasonable 
for respondent to claim that complainant could have prevented him 
from mistakenly paying the money to Schnepel. It is easy to say 
that if a man does not recognize his own cow, it is not negligence 
for another to mistake the identity of the cow. But that «loes not 
take into consideration the entire circumstances. Complainant did 
not know then that there had been two-red cows on the truck. He 
did not know that the swollen leg he saw had been in a nearly simi- 
lar condition for some time. He did not know that the trucker had 
not clipped his cows, contrary to what he was told. He did not know 
that there was any question but that this was his cow. Under these 
conditions, we would not say that he was negligent, or that he failed 
in any duty he owed respondent under the circumstances. Even to a 
careful owner, a cow might look a little different after presumably 
being injured in a truck ride and having a calf six weeks early. 

The decisive question here is whether respondent failed to perform 
any duty required by the act, and if so, whether this failure damaged 
complainant. Section 304 of the act (7 U.S.C. 203) requires a mar- 
ket agency to furnish reasonable stockyard services. When the sort 
sheet stated that one of two red cows (Schnepel’s) in a load was 
clipped, respondent was not rendering a reasonable service in acting 
as if, and in telling complainant, that the other red cow (complain- 
ant’s) was the one clipped. If both appeared to be clipped, re- 
spondent should have made some reasonable inquiry, especially where 
the value of the two differed so much. If respondent had done what 
he said is usually done where there is a question, he would have told 
complainant the truth about the clips and have showed him the other 
red cow. In misrepresenting the clipping and in failing to mention 
the other red cow, respondent actually concealed the full facts and 
misrepresented the situation to complainant. This may have been 
unintentional, but it constituted a violation of section 304, for which 
complainant is entitled to an award of reparation for his damage, 
the difference between what he has received and what his cow brought. 
Under the circumstances, complainant’s taking the caif and failing 
to disclaim the cow did not amount to contributing to or acquiescing 
in the mistake. As soon as he learned the facts, he claimed payment 


for his own cow. 
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What happened to the calf after complainant took it the record 
does not show. Of course, when respondent pays him for his cow, he 
will not be entitled to retain the calf of the other cow, and perhaps 
it should go to respondent until respondent settles with Schnepel. 
But the present record is not considered a sufficient basis for an order 
concerning the calf. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay complainant $144.85 as reparation, with interest thereon at 5 per- 
cent per year from December 24, 1943, until paid. 
Copies hereof shall be served on the parties by registered mail or 


in person. 


(A. D. 696) 
In re WRiGHT-HALLIBURTON CoMPANY. P&S Doc. No, 1599. Decided July 25, 
1944. 


Cease and Desist—Issuing False Reports to Customers—Misapplication 


of Tariff 


Respondent, a market agency at a posted stockyard, having admitted the facts 
and having consented to the issuance of this order, is ordered to cease 
and desist from failing to have scale tickets showing the weight of live- 
stock purchased on commission, issuing false reports to purchasers, mis- 
applying its filed tariff, and disposing of scale tickets and drive-in slips 
without the required consent, and is further ordered to keep proper records. 


Mr. John J. Curry for complainant. Mr. John J. Murray, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted on March 23, 1944, 
by a complaint of the Office of Distribution, the complainant. The 
respondent, Wright-Halliburton Company. a_ registered market 
agency at the Oklahoma National Stock Yards, Oklahoma City, 
Oklahoma, was charged with selling consigned livestock to a dealer 
and repurchasing the livestock to fill orders at a higher price on the 
same day without reweighing it, incorrectly reporting the facts con- 
cerning purchases and sales of livestock, failing to charge in accord- 
ance with its filed tariff, and destroying records. By a letter filed 
April 21, 1944, respondent admitted the facts alleged but stated that 
there was no intention to violate the act or regulations, and that any 
violations were the result of ignorance or misinterpretation. On 
June 6 respondent admitted the facts. waived hearing, and consented 
to a cease and desist order and an order directing it to keep proper 
records. On July 3 the Office of Distribution filed a statement that 
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no fraud was involved, that the violations were apparently uninten- 
tional, and that suspension of registration was not recommended. 

Thereafter the record was submitted to this office, where this order 
has been prepared. 

FINDINGS OF FACT 

1. Respondent is a corporation. At all times material herein it 
was registered under the act as a market agency and engaged in buy- 
ing and selling livestock on commission at the Oklahoma National 
Stock Yards, Oklahoma City, Oklahoma, posted as a stockyard sub- 
ject to the act (9 CFR 204.1). 

2. On two occasions in 1943 respondent sold consigned livestock 
to a dealer at the stockyard and on the same day purchased the same 
livestock from the dealer at an advance in price of 10¢ per hundred 
pounds, without reweighing, to fill an order to purchase livestock 
on commission. 

3. On March 1, 1948, respondent purchased 31 cattle for Max L. 
Smith, Omaha, Nebraska, and reported to him that the cattle cost 
$3,763.76, but the cattle had cost only $3,717.77, there being an item 
of $45.99 for feed which was not shown. 

4. In connection with the transactions mentioned in Findings 2 
and 3, and with another transaction on January 6, 1943, respondent 
did not have scale tickets showing the weight at time of purchase, 
and in reporting to the purchasers did not show that the weights at 
which the animals were billed were not scale weights ascertained at 
the time of purchase. 

5. On October 5, 1942, respondent issued accounts of sales showing 
sale of 131 cattle on commission for Norman and Norris Oakman, 
Ardmore, Oklahoma, but the cattle were not sold on commission but 
pursuant to a contract of purchase made outside the stockyards, and 
had not been consigned to respondent for sale. 

6. During September 1942 and March 1948 respondent failed to 
charge for extra drafts of livestock in accordance with its tariff on 
file with the Secretary of Agriculture. 

7. Respondent destroyed scale tickets and drive-in slips in connec- 
tion with its transactions as a market agency prior to 1943. 


CONCLUSIONS 

Failing to have scale tickets showing the weights at the time of 
purchase, and failing to report the full facts to purchasers, including 
purchase price, cost of feed, and time of weighing, constituted vio- 
lations of sections 807 and 312 of the act (7 U.S.C. 208, 215) and 
201.44 of the regulations (9 CFR, Cum. Supp., 201.44). /n re Cas- 
suly Commission Company, 3 A.D. 176 (1944); Zn re Scannell- 
Cochran Commission Company. 2 A.T). 184 (1944). Failing to charge 
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in accordance with its filed tariff was in violation of section 306 of 
the act (7 U.S.C. 207), and disposing of records was contrary to sec- 
tion 201.50 of the regulations (9 CFR, Cum. Supp., 201.50). Jn re 
J. D. (Jake) Simms Live Stock Commission Company, 3 A.D. 99 
(1944). In view of the absence of fraud or intentional violations 
and complainant’s recommendation, suspension of registration is not 
necessary, and the order consented to should be issued. 


ORDER 

Respondent shall cease and desist from: 

(1) Failing to have scale tickets showing the weights of livestock 
at the time of purchase on commission, and, in accounting to buyers, 
failing to report the actual weight of the livestock purchased ; 

(2) Issuing accountings containing false or misleading reports 
concerning price, weight, or sale of livestock: 

(3) Failing to charge in accordance with its tariff then on file 
with the Secretary of Agriculture; and 

(4) Disposing of scale tickets and drive-in slips in connection 
with transactions in its business without the consent required by the 
regulations then in effect. 

Respondent shall keep such records as fully disclose all transactions 
in its business, including copies of accounts of purchase showing the 
true facts regarding weights and prices of livestock purchased on 
order, 

Copies hereof shall be served on respondent by registered mail or 
in person and on the Office of Distribution. Except as to service, 
this order shall become effective 10 days after its date. 


(A. D. 697) 
In re MARKET AGENCIES AT OMAHA UNIon Stock Yarns. P&S Doe. No. 143. 
Decided July 29, 1944. 
Supplemental Order—Extension of Provisions of Prior Order 


Upon request of the Office of Distribution, the provisions of the Order issued 
on July 29, 1941, prescribing rates for respondents, market agencies, as 
extended by the herein cited supplemental orders, are continued in effect 
through August 1944. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
SUPPLEMENTAL ORDER 
This is a rate proceeding under the Packers and Stockyards Act. 
1921 (7 U.S.C. 181 ef seg.). Rates for the respondents, market 
agencies doing business at the Union Stock Yards, Omaha, Nebraska, 
were prescribed in an order issued on November 19, 1926. By an 



























A. D. 698 





PACA DOC. NO. 4542 595 


order issued on July 29, 1941, the rates of the 1926 order were modi- 
fied, effective through July 1942. The effect of the modification has 
been extended through July 1944 by supplemental orders. Secretary 
of Agriculture v. American Live Stock Commission Company et al. 
1 A.D. 479 (July 30, 1942); 7n ve American Live Stock Commission 
Company et al.,1 A.D. 759 (December 29, 1942) ; In re Dewey Ander- 
son Commission Co. et al., 2 A.D. 320 (July 31, 1943): and /n re 
Market Agencies at the Union Stock Yards, Omaha, Nebraska (for- 
merly styled as American Livestock Commission Company et al.) 
3 A.D. 502 (June 29, 1944). 

By documents filed on July 26, 1944, respondents have requested 
a further modification of the rates of the 1926 order, and an exten- 
sion of the effect of the modi ications through December 1945. To 
allow time to study respondents’ request, the Office of Distribution 
has requested that the effect of the provisions of the 1941 order be 
extended for thirty days. The record has been submitted to this office, 
where this order has been prepared. 

Pursuant to the request of the Office of Distribution, the provisions 
of the order issued on July 29, 1941, as extended by the cited sup- 
plemental orders, are continued in effect through August 1944. This 
order shall become effective on August 1, 1944, 





(A. D. 698) 
PACA Doc. No. 4342.* Decided July 4, 1944. 


Probationary Suspension of License Held Ineffective 


Since respondent complied with prior order by filing certain request and con- 
sent, the probationary suspension of his license is held not effective, and 
shall not become effective unless a further order to the contrary is issued. 





Mr. Thomas F. Green, Jr., for complainant. Mr. Herman Eisenberg. of Phila- 
delphia, Pennsylvania, for respondent. Miss Rufe D. Edwards, Examiner, 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
SUPPLEMENTAL ORDER 
An order (3 AD 516) was issued on June 9, 1944, under the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.), against the respondent * * *. Respondent’s license was 
suspended for 9) days. but the order provided that the suspension 
should not take effect if respondent, within 20 days, filed a certain 
request and consent. The respondent has filed such request and 
consent. 
Accordingly, the suspension of respondent’s license is not effective, 
and shall not become effective unless some further order to the con- 
trary shall be issued. 


*As explained in Prefatory Note, the identities of the parties are not disclosed. —Ed. 
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(A. D. 699) 
PACA Doc. No. 4343.* Decided July 4, 1944. 


Probationary Suspension of License Held Ineffective 


Since respondent complied with prior order by filing certain request and con- 
sent, the probationary suspension of its license is held not effective, and 
shall not become effective unless a further order to the contrary is issued. 


Mr, Clarence H. Girard, for complainant. Mr. Joshua W. Miles, of Baltimore, 
Maryland, for respondent. Miss Rufe D. Edwards, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
SUPPLEMENTAL ORDER 
An order (3 AD 523) was issued on June 10, 1944, under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.), against the respondent * * *. Respondent’s license was sus- 
pended for 90 days, but the order provided that the suspension should 
not take effect if respondent, within 20 days, filed a certain request 
and consent, The respondent has filed such request and consent. 
Accordingly, the suspension of respondent’s license is not effective, 
and shall not become effective unless some further order to the con- 
trary shall be issued. 


(A. D. 700) 
PACA Doc. No. 4313.* Decided July 11, 1944. 


Dismissal of Proceeding Based on Consent of Parties 


Since there has been a settlement of the matters in issue, by consent of the 
parties, this proceeding is dismissed. 


Mr. Edwin W. Hadley, of Boston, Massachusetts, for complainant. Mr. John 
A. Duncan, of Detroit, Michigan, for respondents. Mr. Richard F. Roche, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
DISMISSAL OF PROCEEDING 


This proceeding under the Perishable Agricultural Commodities 
Act, 1980 (7 U.S.C. 1940 ed. 499a et seqg.), was assigned for oral 
hearing before an examiner at * * * June 20, 1944, At the time and 
place designated in the notice of hearing, complainant and respond- 
ents, * * * and * * * doing business as * * * appeared through 
their respective attorneys and stated on the record that the matters 
in issue between the parties had been adjusted and settled. The 
parties joined in a motion to dismiss the proceeding. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ORDER 
The complaint and proceeding herein are dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. 


(A. D. 701) 


In “ee T. SmtverrarB Company. PACA Doc. No. 4361. Decided July 22, 


Licenses—Denial of Application—Effect of Filing Application for License 


Application for license under the act denied on the ground that the applicant 
was responsible for violations for which his two licenses had previously 
been revoked, because he had failed to pay a reparation award issued 
against him within two years, and is unfit to be licensed because of having 
engaged in business without a license and having attempted to obtain 
one under false pretenses, and his contention that mere application for 
a license authorizes operation as a licensee held invalid. 


Mr. Thomas F. Green, Jr., for complainant. Mr. Harry T. Silverfarb, pro se. 
Miss Rufe D. Edwards, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 499a-499r), instituted by a complaint issued 
by the Office of Distribution on May 15, 1944. It was alleged that 
Harry T: Silverfarb, doing business as Harry T. Silverfarb Com- 
pany, had applied for a license as a dealer in fresh fruits and vege- 
tables in interstate commerce, but was not entitled to it because (1) he 
was responsible for violations of the act for which two licenses had 
heen revoked, (2) he had failed to pay a reparation award entered 
against him, and (3) he had violated the act by doing business with- 
out a license. 

By agreement, no answer was filed and the hearing was held in 
Washington, D. C., on May 17, 1944. Miss Rufe D. Edwards was 
the examiner. Harry T. Silverfarb, the applicant, appeared in per- 
son, and Thomas F. Green, Jr., Office of the Solicitor, Department 
of Agriculture, appeared for the Office of Distribution. 

The testimony of Mr. Silverfarb on direct examination may be 
summarized as follows. He started in the produce business in Balti- 
more in 1918, and operated there as an individual until he incor- 
porated about 1931. Because of a mistake of his bank while he was 
out of town, the corporation was forced into receivership, and paid 
only about 15 percent on creditors’ claims. Only one creditor, F. W. 
Reeve, had a valid claim. and for failure to pay it the applicant’s 
license was revoked in 1933. He got a license to operate in Wash- 
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ington in 1941, and paid all his bills except what he owed E. B. Mur- 
phy & Son. He closed the Washington business and went to Florida 
to make money to pay the Murphy bill, but did not make the money. 
He returned to Washington and agreed to pay $50 a month on the 
bill. After making two payments, he stopped because Murphy had 
filed a complaint against him which led to revocation of his license. 
In disgust, he decided to quit the produce business, and signed papers 
which Mr. Evans handed him. He questions the second revocation, 
as no hearing was held. 

The applicant’s testimony on cross-examination was to the follow- 
ing effect. For five or six months before March 1944, he worked for 
Washington Open Air Market, as an employee of Sam Polansky, in 
whose name all transactions were made. Polansky put up the capital. 
The applicant operated with him and got part of the profit. Exhibits 
identified by the applicant contradicted his statement that all trans- 
actions were in Polansky’s name. While he was associated with 
Polansky, he distributed business cards carrying his own name and 
not Polansky’s. One shipper owes him in connection with a transac- 
tion handled, but has claimed that the applicant owes the shipper. 
Since an application for license was filed in April by M. Leonard 
Silverfarb Produce Distributing Company, which he managed for 
his brother, Harry T. Silverfarb has been in the produce business. 
When he learned that the application for his brother would be re- 
fused, his brother’s business “just walked right into the Helen May 
Smith Company.” There were no assets, customers, good will etc., 
to transfer. The applicant is operating the business under a power 
of attorney from Helen May Smith, a white woman who put up all 
the money and applied for a license. He does not know where she 
lives and does not remember who introduced her to him, but he has 
known her since meeting her in the Ambassador Hotel about seven 
years ago. 

Mr. Silverfarb called no other witnesses than himself. The first 
witness called by the Office of Distribution was Helen May Smith, 
who testified that she is a colored maid. She identified her signatures 
on the power of attorney and application, and said she signed them 
at the applicant’s request on her first visit to clean his apartment. 
He did not tell her what the papers were, and she did not read them, 
but thought that they had some connection with beginning her job of 
cleaning the apartment. She has put up no money with the appli- 
cant, has none to put up, has never been in the produce business, has 
no intention or desire to be in it, and has never been in the Ambas- 
sador Hotel. Mr. Silverfarb did not cross-examine her on these state- 
ments, nor deny them after she testified. 
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William L. Evans, of the Frpit and Vegetable Branch of the Office 
of Distribution, was the only other witness called by the Office of 
Distribution. He testified that the applicant has not been licensed 
since the 1942 revocation, and that the persons and firms named in 
the other two applications filed in 1944 are not licensed. He said he 
told Mr. Silverfarb that application for license did not authorize 
him to do business, but that Silverfarb disagreed and suggested that 
the matter be taken to court. 

In her report, issued on June 22, 1944, the examiner recommended 
denial of the application for license because of the violations of the 
act. The applicant excepted and asked for oral argument, which was 
held before me in Washington on July 19, 1944. In his exceptions 
and argument, the applicant contended that the acts for which his 
licenses were revoked should not prevent his getting a license now. 
and that the three companies which have applied for license in 1944 
have been operating legally, as their applications have not been 
denied. The entire record has been considered, and this decision has 
been prepared in this office. 





















FINDINGS OF FACT 

1. By an order issued on March 15, 1933, in W. LZ. Evans v. HT. 
Silverfarb Company, Inc., the license under the act of H. T. Silver- 
farb Company, Inc., of which Harry T. Silverfarb was the manager 
and owner and for whose acts he was responsible, was revoked for 
failure to pay two consignors. after an oral hearing at which Harry 
T. Silverfarb represented and testified for the corporation. 

2. By an order issued on October 12, 1942, in Murphy v. Silverfarb, 
1 A.D. 686, Harry T. Silverfarb was ordered to pay E. B. Murphy 
& Son $469.73 as reparation, with interest, after Silverfarb had 
waived hearing and authorized issuance of the order. No part of 
the amount has been paid. 

3. By an order issued on October 12, 1942, in /n re Silverfarb, 
1 A.D. 637, the license under the act of Harry T. Silverfarb, doing 
business as Harry T. Silverfarb Company, was revoked for his fail- 
ure to pay E. B. Murphy & Son for three interstate shipments of 
cabbage, onions, and potatoes, after Silverfarb had admitted the 
facts, waived hearing, and consented to issuance of the order. 

4. The above three orders have not been modified, set aside, or ap- 
pealed. 

5. From about September 1943 until February 1944, Harry T. Sil- 
verfarb engaged with Sam Polansky in Washington, District of 
Columbia, in the business of receiving onions and other perishable 
agricultural commodities from shippers for sale on commission. 
Some but not all of the transactions of the business were handled in 
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Polansky’s name, but Silverfarb distributed to shippers cards con- 
taining his name, address (1334 5th Street, N.E., Washington), and 
telephone numbers but not mentioning Polansky’s name or address. 

6. On April 6, 1944, there was filed an application for license under 
the act for M. Leonard Silverfarb Produce Distributing Company, 
1334 5th Street, N. E., Washington, to be managed by Harry T. Sil- 
verfarb. The license has not been granted. 

7. On April 18, 1944, there was filed an application for license 

under the act for Helen May Smith Company, 1334 5th Street, N. E., 
Washington, to be managed by James A. Lewis. The license has not 
been granted. 
’ 8. Harry T. Silverfarb has engaged inthe business of receiving 
onions and other perishable agricultural commodities from shippers 
in New York, Maryland, and other States, at 1334 5th Street, N. E., 
Washington, since April 6, 1944, without a license under the act. 
He was allegedly acting in the names of the applicants for license 
mentioned in Findings 6 and 7. 

9. On April 18, 1944, Harry T. Silverfarb obtained the signature 
of Helen May Smith, the colored maid who cleaned his apartment, 
on a power of attorney and application for license under the act, 
without letting her know what she was signing. She invested no 
money with him and had no idea of entering the produce business. 
At the hearing Silverfarb falsely testified that Helen May Smith 
was a white woman who had got him to operate a produce business 
for her and had put up all of the money for the business. 

10. On April 24, 1944, Harry T. Silverfarb filed an application 
for license under the act for himself, operating as Harry T. Silver- 
farb Company, 1334 5th Street, N. E., Washington. The license has 
not been granted, and the applicant has not held a license, under his 
own or any other name, since the revocation of October 12, 1942. 


CONCLUSIONS 

Paragraph (b) of section 4 of the act (7 U.S.C. 499d) provides 
that a license shall be refused if it is found that the applicant was 
responsible for violations of the act for which his license was revoked, 
or has failed to pay a reparation award issued within two years. 
Each of the first three findings would authorize refusal of a license 
to the present applicant, under that paragraph. 

Paragraph (d) of the same section authorizes refusal if the appli- 
cant is unfit to engage in the business for which the license is sought 
because of violations of the act prior to the filing of the application. 
In addition to the matters in the first three findings, the applicant’s 
activities in 1944 warrant refusal pursuant to this paragraph also. 
His engaging in business without a license and his attempts to obtain 
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one under false pretenses show that he is no fit person to be licensed 
to represent absent shippers. 

The applicant’s contention that filing an application authorizes 
one to operate as a licensee is not well taken. Section 3 of the act 
(7 U.S.C. 499c) provides that after December 10, 1930, “no person 
shall at any time carry on the business of a commission merchant. 
dealer, or broker without a license valid and etfective at such time.” 
That an application for license is not a “license valid and effective at 
such time” seems so obvious that further discussion should be unnec- 
essary. See Jn re Wyckoff Poultry Company, 3 A.D. 271, for dis- 
cussion of a similar question under the Packers and Stockyards Act. 
If possible, the answer is even clearer here, because the Perishable 
Agricultural Commodities Act specifically. provided for a period of 
six months after it became effective for a person doing business to 
obtain a license, and requires a hearing on an application within a 
specified period if a license is not issued forthwith. The early hear- 
ing requirement, designed to prevent keeping an applicant out of 
business by mere inaction, would not be necessary if the application 
itself authorized operation. 

In view of the above, an application for license for Harry T. Sil- 
verfarb, in his own or any other name, should be denied. 


ORDER 


The application for a license is denied. 

The facts and circumstances, as stated herein, shall be published, 
and this order shall be served on Harry T. Silverfarb and on the 
Office of Distribution. 


(A. D. 702) 


JUSTMAN-FELDBAUM, INC. v. NATHAN LirwaK. PACA Doc. No, 4282. Decided 
July 31, 1944. 


Reparation—Failure to Pay—Evidence—Burden of Proof 


Where complainant relies on oral contract for the sale of grapes, f.o.b. rolling 
acceptance final, which contract the respondent denies, the complainant 
has the burden of establishing the contract, but since the respondent has 
failed to sustain the burden of balancing the proof furnished by the com- 
plainant, the latter’s contention that the transaction was a completed sale 
is sustained by the evidence, and, therefore, respondent’s failure to pay the 
purchase price of the carload of grapes entitles complainant to an award of 
reparation for the full amount of the purchase price. 


Principal and Agent—Apparent Authority of Agent 


Where respondent contends that his agent was without authority to purchase 
car of grapes “rolling acceptance,” the evidence of the agent’s represen- 
tation of the respondent at the same market for a period of ten years is 
sufficient to show apparent authority upon which the complainant reason- 


ably relied. 
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Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. S. Maz- 
well Flitter, of Easton, Pennsylvania, for respondent. Mr. John M. Regan, 
Examiner. 

Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator, 

PRELIMINARY STATEMENT 

On December 8, 1942, complainant, Justman-Feldbaum, Inc., filed 
a formal complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), against respondent, Nathan 
Litwak, because of his failure to pay the full purchase price of a 
carload of grapes. Complainant alleges that it sold to respondent a 
-car of grapes at $1.4214 per crate, f.o.b. Philadelphia, Pennsylvania, 
rolling acceptance final. At the time of sale, complainant alleges that 
the car was rolling from Cumberland, Maryland. Complainant states 
it was informed by the railroad on October 27 that respondent had 
refused the car of grapes, but that respondent called complainant on 
October 28, 1942, and asked to have 250 crates taken by complainant 
as the quantity was too great for respondent to handle. Complain- 
ant further alleges that on October 28, 1942, respondent accepted the 
car and 300 crates of the grapes were delivered to the complainant 
and sold by it for $300 which was credited to the respondent's ac- 
count. Complainant states that the car was completely emptied by 
respondent on November 3, 1942, without complaint by the respond- 
ent as to the quality of the grapes. 

‘The respondent, in his answer, denies the purchase of the car of 
grapes and the request that the complainant take some as the quan- 
tity was too great for him to handle, as alleged by the complainant. 
Respondent alleges that his agent informed the complainant that he 
was not authorized to purchase without examination and the right 
of inspection, and it was agreed that the price of the grapes would 
be $1.42% per crate if acceptable after inspection. Respondent con- 
tends that he telephoned the complainant on October 27, 1942, and 
advised complainant that he would not accept the grapes because 
they were not as represented by the complainant, and that the grapes 
were being held for the complainant. Respondent states that the 
complainant, upon being advised of the condition of the grapes, asked 
the respondent to send 300 crates for sale at Philadelphia. Re- 
spondent states that it was agreed that respondent would endeavor 
to sell the grapes for complainant. Respondent further alleges that 
he requested an inspection by the Department which was made on 
October 31, 1942, and that, upon advice of counsel, he paid the freight 
after the telephone conversation with the complainant to protect the 
freight agent from reprimand or loss of employment since the freight 
should have been paid when the door of the car was opened. Re- 
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spondent admits his refusal to pay the money demanded by the com- 
plainant, and respondent states that he is holding money for the 
complainant subject to the determination of the amount to which he 
is entitled for handling the grapes. 

A hearing was held at Easton, Pennsylvania on September 1, 1948. 
Both complainant and respondent were represented by counsel. The 
respondent also appeared in person at the hearing. The complain- 
ant’s witnesses were Max Feldbaum, the complainant’s sales manager 
who handled the transaction on behalf of the complainant, and J. E. 
Hawk, General Agent of the Central Railroad Company of New 
Jersey, Easton, Pennsylvania. The respondent’s witnesses were him- 
self, his wife, Julia Litwak, Philip Pless, his agent, who handled the 
original negotiations with the complainant, and Chester Schwartz, 
who had been the Freight Agent of the Central Railroad of New 
Jersey, Easton, Pennsylvania, at the time of the shipment in question. 

The witness, Feldbaum, testified that on October 22, 1942, he was 
in the B & O Railroad freight yard in Philadelphia, Pennsylvania, 
and was approached by Philip Pless regarding the purchase of a car 
of grapes. According to the witness, he showed Pless a card repre- 
senting a car of grapes containing 646 crates of Alicantes and 527 
crates of Muscats, and told him when it had been shipped and where 
it was at the time. The witness testified that he sold the car 
(RD 33340) to the respondent at $1.42% per crate, f.o.b. rolling ac- 
ceptance, and ordered the railroad to divert the car to respondent 
at Easton, Pennsylvania. The witness stated that on the same day, 
he billed the respondent for $1,090.25 net after deduction of $581.26 
freight. The witness testified that he next heard of the car from the 
railroad agent on October 27, 1942, who notified the complainant that 
the car had been rejected. On October 28, 1942, the witness stated 
that respondent telephoned him saying that he had 250 boxes more 
than he could sell, and that he was sending 250 boxes to the com- 
plainant to be sold for the respondent. The witness stated that 300 
crates were delivered in the respondent's truck at the B & O freight 
yard, where complainant was without facilities to handle them and 
they were transferred in the respondent’s truck to one Joe Butch, 
who disposed of them at $1.10 per crate, less 10¢ per crate commis- 
sion, and remitted the $300 proceeds to the complainant which was 
applied as a credit on complainant’s account against respondent. 

J. E. Hawk, Local Agent of the Central Railroad of New Jersey, 
at Easton, Pennsylvania, testiied from the records of the railroad 
that the car arrived in Easton, Pennsylvania on October 24, 1942, at 
5:00 a. m., that it was placed for delivery at 9:00 a. m. the same day 
at Dock Street in Easton. The witness further testified that at 6:00 
a.m. on the day of arrival, there was a seal on the car and that this 
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seal had been removed and a private lock put on the car before it 
was placed at Dock Street. The witness stated that an examination 
of the car was made at 4:00 p. m. on October 27, 1942, and the car 
was rejected on the same day.- This witness further testified that the 
car was reaccepted on October 28, 1942, at 10:00 a. m., and that the 
car was completely empty on November 8, 1942, at 6:00 p. m. 

The first witness for the respondent was Chester Schwartz, who 
testified that as Freight Agent for the Central Railroad in October 
1942, he accompanied Philip Pless when the latter inspected the car 
of grapes, and that the grapes were then in a spoiled condition, This 
witness stated that Pless was with him when he first saw the car, and 
that the seal had been broken at that time. This witness testified 
that he was the agent who notified the complainant of respondent’s 
refusal of the car, as a result of respondent’s notification to him, 
although he could not state whether respondent personally inspected 
the car. 

The second witness for the respondent was Philip Pless. who testi- 
fied that he was the buyer for respondent, and that he bought this 
car of grapes subject to inspection in Easton. The witness testified 
that on October 22, 1942. he inspected the grapes with Mr. Schwartz 
who broke the seal, and found the grapes were moldy. Pless further 
testi°ed that he then conferred with respondent and returned to Mr. 
Schwartz and refused the grapes, However, on cross-examination 
this witness stated that he rejected the grapes immediately upon 
seeing them for the frst time. The witness also stated that on Octo- 
ber 28, 1942. the respondent’s driver took some of the grapes to Phila- 
delphia and the witness placed them with Mr. Feldbaum.: The wit- 
ness testified that he had worked for the respondent for about 10 
years and had never purchased any merchandise for the respondent 
without inspection, and had no authority to do so. 

The respondent’s wife, Julia Litwak, testified that she was the 
respondent’s bookkeeper, and she identi‘ied the bill received from the 
complainant, and an account in her handwriting of the disposition 
of the balance of the car in question. She stated that there were 
862 crates sold, plus 10 that could not be sold, for a total of $883.65, 
and that the respondent was holdine this sum. 

The respondent was the last witness to testify in his behalf. Te 
stated that Philip Pless did the grape buying, and that he called 
Mr. Feldbaum one afternoon, probably October 29, 1942, and tol: 
him the car of erapes in question was supposed to be examined by 
Mr. Pless. The respondent testified that Mr. Feldbaum stated that 
the car of Alicantes was still worth $1.50 and if respondent would 
send 250 to 200 bexes, he would get $1.50 for the respondent. Re- 


spondent stated that he agreed to send 200 boxes. The respondent 
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also stated that he had not seen the grapes before calling Mr. Feld- 
baum and that when Mr. Pless and the driver returned from Phila- 
delphia, and told .the respondent about the grapes, he called Mr. 
Feldbaum, who told the respondent to “throw them in the river.” 
The respondent testified that he then called the Government inspector 
to look at the grapes without removing any more. Respondent stated 
that he sold the balance of the grapes for the best price obtainable 
and was holding $883.65. Respondent also stated that he notified 
Feldbaum by telegram of the damage to the grapes at the railroad 
station, The witness testified that he did not buy the grapes person- 
ally or through Mr. Pless without the right of inspection. 


FINDINGS OF FACT 

1. The complainant is a corporation whose address is 206 Fruit 
Trade Building, Philadelphia, Pennsylvania. 

2. The respondent is an individual doing business at 615 Ferry 
Street, Easton, Pennsylvania. The respondent was licensed under 
the act at the time of the transaction involved herein. 

3. On October 22, 1942, in the course of interstate commerce, the 
complainant sold to the respondent, a car, RD 33340, of California 
juice grapes, consisting of 646 28-pound lugs of Alicante type and 
527 28-pound lugs of Muscat type, at $1.421% per box, f.o.b. Phila- 
delphia, Pennsylvania, rolling acceptance final. The net sale price 
was $1,090.26 after deduction of $581.26 freight to Philadelphia. 

4. The car arrived at the freight yard of the Central Railroad of 
New Jersey, Easton, Pennsylvania, at 5:00 a. m., Saturday, October 
24, 1942, and was inspected and rejected by respondent at 4:00 p. m., 
Tuesday, October 27, 1942, and was accepted by the respondent at 
10:00 a. m., Wednesday October 28, 1942, 

5. The respondent telephoned the complainant on the afternoon of 
October 28, 1942, and made arrangements to send 300 crates of the 
grapes for sale in Philadelphia, Pennsylvania, for the account of the 
respondent. 

6. The complainant realized the sum of $300 from the sale of the 
500 crates at $1.10, less 10¢ per crate commission, and credited the 
sum of $300 on the respondent’s account, leaving a balance of $790.26 
after deduction of the freight to Philadelphia, no part of which has 
been paid to the complainant by the respondent. 

7. The formal complaint was filed on December 8, 1942, which was 
within nine months after October 1942 when the alleged cause of 
action accrued, 

CONCLUSIONS 

The complainant has the burden of proving its case by a pre- 

ponderance of the evidence, Since it relies on an oral contract for 
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the sale of the grapes at $1.42%% per crate, f.o.b. Philadelphia accept- 
ance final, which contract respondent denies, the complainant has the 
burden of establishing the contract. The testimony of complainant’s 
witness, Max Feldbaum, is sufficient to establish the prima facie case 
set out in its formal and informal complaints. The respondent denies 
the contract alleged by. the complainant, and asserts that the grapes 
were sold subject to inspection upon delivery at Easton, Pennsyl- 
vania. The respondent has a corresponding burden of meeting the 
complainant’s proof with sufficient rebuttal to leave the complainant’s 
case short of that preponderance necessary to support a finding in 
its favor. As to the terms of the agreement, the respondent’s proof 
was limited to the testimony of its purchasing agent, Philip Pless, 
who alone represented the respondent in the transaction. 

The respondent’s agent’s testimony was complicated by answers not 
responsive to the questions and also by confusing and ambiguous 
statements, This witness’ testimony was contradicted in several in- 
stances by other testimony for the respondent. In the first instance, 
this witness stated repeatedly that when he inspected the car of 
grapes with the former Freight Agent, Charles Schwartz, the seal 
was on the car and was broken by Mr. Schwartz. The witness, 
Schwartz, testified that the seal had been broken before he saw the 


car with Pless for the first time and this testimony was corroborated 
by the General Agent of the railroad who stated that between the 
time the car arrived at Easton, and the time it was placed on Dock 
Street for delivery, the seal had been removed and replaced by a 
private lock. This discrepancy in the testimony of the witness, Pless, 
was not explained. 


Another instance of contradiction was in the witness’ evidence on 
cross-examination that he had rejected the grapes immediately upon 
seeing them the first time, whereas he had testified on direct examina- 
tion that he had conferred with the respondent after his examina- 
tion, and then returned to the Freight Agent and refused the grapes. 

Upon the foregoing and other similar considerations of the testi- 
mony on behalf of the respondent, it appears that his evidence is so 
unreliable as to be entitled to little weight. He has failed to sustain 
the burden of balancing the proof furnished by the complainant, and 
accordingly, the latter’s contention that the transaction was a com- 
pleted sale, “F.O.B., rolling acceptance final,” is sustained by the 
evidence. 

Although the respondent contended and offered testimony showing 
that his agent, Philip Pless, was without authority to purchase the 
car of grapes “rolling acceptance,” the evidence of the agent’s repre- 
sentation of the respondent in the Philadelphia market for a period 
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of 10 years is sufficient to show apparent authority upon which the 
complainant reasonably relied. Therefore, respondent’s failure to pay 
the total purchase price of the carload of grapes constitutes a viola- 
tion by respondent of section 2 of the act, for which reparation 
should be awarded complainant, with interest, and the facts and cir- 
cumstances should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to the complainant, $790.26, with interest at 5 per cent per annum 
from October 24, 1942 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies of this decision shall be served on the parties by registered 
mail or in person, and, except as to the date of payment and service 
on the parties, this order shall become effective 20 days after its date. 





COURT DECISIONS 


FAIRVIEW CREAMERY, INC. Vv. WICKARD, SECRETARY OF AGRICULTURE, et al., 42 F, 
Supp. 757. Decided January 20, 1942. 


DISTRICT COURT, D. MAINE, S. D. 


Action of Market Administrator in Calculating Freight Rates Sustained by 
Secretary Held Erroneous 


Administrator’s action in using rate applicable to minimum carload shipments 
of 200 cans of milk to determine allowances made to creamery company in 
settlements with producers for milk shipped in 100 can lots, to which a 
higher rate applied, held, not in accordance with law so that Secretary’s 
ruling upholding the administrator’s action was erroneous, and contention 
that the use of such rate was of actual benefit to the creamery company 
must be disregarded in absence of evidence showing such result or evi- 
dence supporting the figures complained of.* 

Proceedings by the Fairview Creamery, Incorporated, against 
Claude R. Wickard, Secretary of Agriculture, and Samuel W. Tator, 
Market Administrator of Order No. 4, regulating the handling of 
milk in the Greater Boston, Massachusetts, market area, for review 
of a ruling by the Secretary, sustaining the administrator’s action 
in using a certain freight rate to determine allowances to plaintiff 
in settlements for milk delivered in such area. 

Judgment reversing the ruling and remanding the proceedings to 
the Secretary with directions. 

Choate, Hall & Stewart, of Poston, Mass. (Marcien Jenckes, of 
3oston, Mass., of counsel), and Verril/, Ilale, Dana & Walker, of 
Portland, Me. (/2obert ale, of Portland, Me., of counsel), for plain- 
tiff. 

Edward J. Harrigan, Asst. U. S. Atty., of Portland, Me., for de- 
fendants. 

Perers, District Judge. 

This is a complaint brought under the authority of the Agricul- 
tural Adjustment Act, 7 U.S.C.A. § 608e (15) (B), by a creamery 
company, which is a “handler” of milk as defined in that act, against 
the Secretary of Agriculture and a market administrator appointed 
by him for the Greater Boston milk market area, asking review of 
a ruling made by the Secretary and for certain relief. 

The ruling referred to was one made January 31, 1941, to the effect 
that the previous action of the administrator in using a certain 
freight rate to determine allowances made the plaintiff in settlements 
for milk delivered by him in Boston was “correct.” 

The statute, in providing for a review of the Secretary’s ruling by 


*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.— Ed. 
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this Court, limits its authority to a determination as to whether the 
ruling was “in accordance with law.” If it is found not to be, the 
Court has certain powers by way of correction of the error, 

As the Secretary’s action here, taken under Paragraph (15) (A), 
was in effect simply a ruling that a previous order of the adminis- 
trator was “in accordance with law’, it would seem that I must pass 
upon the legality of the administrator’s action in order to give any 
useful effect to the statute. If the administrator’s action was lawful 
the Seeretary’s action in saying it was lawful is in accordance with 

otherwise not. 
is not an appeal or a new trial. Under the statute and the 
circumstances of the case I feel that I am limited to the inquiry as 
to whether the administrator had any authority for his action. 

[1] By the terms of the order of the Secretary under which the ad- 
ministrator was acting (Order No. 4 of January 13, 1939), as well as 
by the language of the act, the administrator had no powers other than 
to administer the provisions of the order and to investigate and re- 

on complaints. He had certain specified duties and responsibili- 
but he was not a Government official authorized to exercise dis- 


1 ] 


cretion. One of the “provisions” of the order which he was directed 


to “administer” related to the fre ight rates which he was to use in 
making his adjustments with the handlers in the class in which this 
plaints I belonged. It wa specified in the order, Article TV, See. 2, 
Par. 2, that “such freight * ‘ shall be calculated according to ap- 
Nicable rail tariffs for the tr: ition in carload lots of milk in 
lO-quart cans and each can shail idered to contain 85 pounds 


of milk.” 


It appears that ior to uv 1, 1959), there was only one rail tariff 


from Skowhegan, the ship- 

a minimum carload 

juarts each. The plaintiffs ship- 
arts each. On the date mentioned 

vere put into effect and published, namely, one 

minimum shipment of 200 cans and another rate for a 

minimum shipment of 100 cans. The latter rate was plainly applica- 


aintiff’s shipments. In fact, the only claim to the con- 
1e action of the administrator and the reason given for it. 
or issued a notice or order to the 

d statine that: “The railroads 
announ ed new schedules of 
transportation of milk and its 


in-of muk * * * applying 
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to minimum carload shipments of 200 40-quart cans will be the rates 
used by me in computing class 1 prices for milk received from pro- 
ducers at country plants, pursuant to Article IV, Section 2, Para- 
graph 2 of the Order * * *.” 

The explanation given for this action, on the face of it directly 
contrary to the provisions of the section and paragraph referred to 
by the administrator—which explicitly provided that the “applica- 
ble” rail tariff should be used in the administrator’s calculations—is 
that the new tariff for 200-can minimum shipments was a “revision” 
and “corresponded” to the former 250-can rate which the adminis- 
trator had been using before any other rates were established. That 
such was the fact appears from a letter to the administrator from 
the agent of the railroad, dated July 7, 1939, relied upon by the 
defendants; but that did not change the provision in Order Number 
4 that the applicable rate should be used, nor was it changed until 
February 4, 1940, when the Secretary issued a new Order in substance 
directing that the freight rate thereafter used should be the lowest 
in force, regardless of the number of cans in a shipment. This explicit 
provision took the place of the former direction which was in sub- 
stance to use the rate in force which would apply to the shipment. 

It should be stated in explanation of the position of the plaintiff, 
contending for what was a higher rate, that such rate, if allowed, 
would reduce the payments plaintiff was obliged to make for the 
benefit of the producers in settlements through the administrator. 
It may be that the handler did not use the railroad at all, but never- 
theless he was entitled to the allowance of a certain sum for cost of 
transportation. Rail tariffs were used in fixing that sum. 

As I can find no justification for the action of the administrator 
in ignoring what appears to be his plain direction from the Secretary 
to use the freight rate applicable to the shipments, I must conclude 
that his action was, in the language of the statute, “not in accord- 
ance with law”, and that the action of the Secretary, through his 
assistant, in ruling that the action of the administrator was “correct”, 
was likewise not in accordance with law. 


Having so determined, it becomes necessary, under the statute, to 
remand the proceedings to the Secretary with directions to cause 
such adjustments to be made in the computations of the market ad- 
ministrator in his accounts with the plaintiff between July 1, 1939, 
and February 4, 1940, as are made necessary by using the rail tariff 
for shipments of milk from Skowhegan to Boston based on minimum 
shipments of 100-can lots of 40 quarts each instead of on minimum 
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shipments of 200-can lots of 40 quarts each, with such other adjust- 
ments as result therefrom. 

[2] The defendants have alleged in their answer that the plaintiff 
has no cause of complaint, because the use of the 200-can rate, rather 
than the 100-can rate, was an actual benefit to the plaintiff. I take 
it that could be the case only if certain conditions relating to the 
dealings between the farmers and the-handlers were shown to exist. 
However, there is nothing in the record relating to this, nor any 
evidence supporting the figures made by the defendants, which are 
apparently compiled from their own books, not in evidence, so this 
defense must be disregarded. 

Judgment will be rendered accordingly. 


Voct’s Darries, INc. v. WICKARD, SECRETARY OF AGRICULTURE, 45 F. Supp. 94. 
Decided March 23, 1942, 


DISTRICT COURT, S. D. NEW YORK 


Secretary’s Ruling Dairy Was Not Handler of Milk Held Valid—Effect of 
Disapproval of Plant by Municipal Health Authorities—Participation in 
Equalization Pool—*“Producer”, Who is 


Secretary’s ruling that dairy was not a “handler” of milk as defined in the 
order under the act as to milk received during 10-day period during which 
its plant was not approved by municipal health authorities and, therefore, 
as to milk received during such period the dairy was not entitled to par- 
ticipate in the equalization pool, and that those from whom the dairy re- 
ceived milk during such period were not ‘“‘producers” within meaning of 
the order, held valid, and Secretary’s refusal to exempt the dairy from 
strict application of definition of Class III-B (frozen cream) sustained.* 


Administrative Law—Judicial Review of Administrative Definition 


Where the court’s power is invoked to exempt a handler from strict compliance 
with an administrative definition, even if the court could treat the con- 
troversy as a matter of discretion, its function is limited to determine if 
the findings by the administrative body are in accordance with law. 


dministrative Law—Strict Compliance With Requirements of Administrative 
Regulations by Party Receiving Benefits Thereunder 


arty desiring to receive the benefits of administrative regulations relating 
to the administration of the milk equalization pool under the act must 
strictly comply with such regulations to be entitled to the benefits there- 
under. 


Determination that dairy is not entitled to an exemption from strict com- 
pliance with administrative definition for classification as frozen cream 
because dairy’s refrigeration plant had broken down by accident held not 
so arbitrarily as to warrant interference by District Court to set aside 
Secretary’s ruling approving the classification. 


Suit by Vogt’s Dairies, Incorporated, against Claude R. Wickard, 
Secretary of Agriculture of the United States, to review two rul- 


*Reference to each point involved in this case will be found in Index-Digest in this issue 
Agriculture Decisions.— Ed. 
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ings of the Secretary of Agriculture under the Agricultural Market. 
ing Agreement Act of 1937, § 8c (15) (B), 7 U.S.C.A. § 608¢ (15) 
(B), as not being in accordance with law. 

Complaint dismissed. 

Edward L. Cole, of New York City, for plaintiff. 

Mathias F,. Correa, U.S. Atty., of New York City (William IL, 
Lynch, Asst. U.S. Atty., of New York City, and Edward 0. Mather, 
of Washington, D. C., Principal Atty., Office of the Solicitor, U. §, 
Department of Agriculture, of counsel), for defendant. 

Manpe.BacM, District Judge. 

Plaintiff sues in equity to review two rulings of the Secretary of 
Agriculture as not being in accordance with law. Section 8¢ (15) 
(B) of the Agricultural Marketing Agreement Act of 1987, 7 
U.S.C.A. § 608e (15) (B). The two controversies are separate and 
distinct. 

There is no dispute as to the facts which have been stipulated. The 
first controversy involves the failure of the Market Administrator to 
accept the plaintiff's monthly reports for the months of October and 
November, 1939, with respect to the receipt by the plaintiff of milk 
at its plant in Delhi, New York. (It had another plant at New 
Kingston, New York.) 

Plaintiff was required to and did file under protest amended re- 
ports for those months, omitting receipts of milk for a ten-day period 
from October 24, 1939, to November 2, 1939, in which its Delhi plant 
was not approved by a municipal health authority. 

The Market Administrator based his ruling on the fact that during 
the said ten-day period, the plaintiff was not a handler of milk and 
hence was not entitled to share in the pool. By this ruling the plain- 
tiff was out of pocket the sum of $1.524.62. Plaintiff has no quarrel 
with the findings of fact, but urges that the Market Administrator 
erroneously construed the provisions of Order #27. 

This order was issued by the Secretary of Agriculture to regulate 
the handling of milk in the New York Metropolitan Marketing Area. 
It defines a “producer” (Section 1, subd. 5) as any person who pro- 
duces milk which is delivered to a handler at a plant which is ap- 
proved by any health authority for the receiving of milk to be sold 


in the marketing area. It further defines, in part “handler” (See-,- 


tion 1, subd. 6) as any person who engages in the handling of milk 


or cream therefrom which was received at a plant approved by any 
health authority for the receiving of milk to be sold in the market- 


ing area. 
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was not approved by a health authority although for a time previous 
to the ten-day period and thereafter, the Delhi plant was duly ap- 
proved. Plaintiff makes the point that an examination of the express 
provisions of Order #27 will show that it was obligated to report and 
| pay as to all milk received by it during the months of October and 
| November, 1939. It further claims that there is no specific provision 
|in the order as to when and under what conditions the plaintiff be- 
‘comes a non-handler of milk; that the Market Administrator’s treat- 
ment of the plaintiff as a non-handler of milk for the ten-day period 
arises out of only a possible implication and not an expression from 
the definition of “handler” contained in Section 1, subd. 6 of 
Order #27. 

[1] The order imposes upon all the members of the equalization 
pool certain obligations, conditions, and duties which must be strictly 
adhered to in order for them to share in the bene‘its of such pool. 
Nevertheless, plaintiff argues that it was obligated to report all the 
milk received despite the fact that its Delhi plant did not receive the 
approval of the municipal health authority for a specified period of 
time, and that the Market Administrator was without power to reject 
such report. I cannot agree. The order does provide for final 
monthly reports of the total quantity of milk received from the pro- 
ducers. But “producer” is also defined as one who produces milk 
which is delivered to a handler at a plant which is approved by a 
health authority. It is clear that during the ten-day period plaintiff 
was not a handler of milk, nor were those from whom it received the 
milk producers. 

[2] The language of the order is clear and unambiguous and in 
my opinion, no sound argument has been given why the plaintiff 
should share with other handlers in the pool during such time that 
its plant was not approved. I might add, that if plaintiff’s position 
is tenable it could very well share in the pool even if its plant was 
not approved for 29 days out of each month throughout the year. It 
is patent that such result could not have been intended. It follows 
that the Market Administrator acted in accordance with law in refus- 
ing the reports submitted by the plaintiff for the months of October 
and November, 1939, 

The second controversy reaches this court by virtue of the refusal 
ef the Secretary of Agriculture to exempt the plaintiff from the 
strict application by the Market Administrator of the definition of 
Class III-B milk (frozen cream) contained in Article IIT, Sec. 2, 
subd. 5 of Order #27. 

Under the strict application of this definition, the Market Admin- 
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istrator reclassified plaintiff’s product to the higher price, Class II-A } /n 
(fresh cream) which was held and transported from plaintiff's | yar 
licensed cold storage warehouse in October, 1939, and reported by | 1 
plaintiff for that month as Class III-B milk. Because of this reclas- | cos’ 
sification to a higher price class, the plaintiff’s account with the pool 
fund was debited in the sum of $799.59. UNI 
As defined in the order, Class III-B milk is milk in the form of 
cream, which is subsequently held in a licensed cold storage ware- Con 
house for more than seven days at a temperature below zero degrees 
fahrenheit. The conceded facts indicate that for no period of seven | 4p , 
days was the temperature in plaintiff's warehouse as required under 
the definition. | 
The plaintiff urged at the hearing below and before the Secretary, ) 
as it does now, that equitable considerations require an exemption | 
from the strict compliance with the administrative definition. It 
appears that its refrigeration plant broke down through an accident; A 
that it was promptly repaired at a great expense and that in any | erp | 
event, the product actually was sold as frozen cream (this cream was| R, 
sold to plaintiff's affiliate). Sout 
The plaintiff submits that upon these facts, the Market Adminis: | hibit 
trator’s reclassification was arbitrary, capricious and unreasonable| Af 
and not in accordance with law; that the Secretary of Agriculture} M 
had equitable powers of exemption and erred in not overruling the} M 
reclassification, Asst. 
[3] The court’s power to exempt a handler from a strict compli-| Be 
ance with the administrative definition is questioned and I believe} (Qy 
rightfully so. Although this is a proceeding in equity, the function] -p), 
of the court is limited and it is merely called upon to determine if the N 
the findings by the administrative body are in accordance with law. |, 94 
New York State Guernsey Breeders Co-op. v. Wallace, D.C., 28 |i, S 


F.Supp. 590. 

[4,5] Even if the court were empowered to treat this controversy 
as a matter of discretion, I would be disinclined to disturb the find- 
ings which were approved by the Secretary of Agriculture. While 
the plaintiff’s position might be characterized as unfortunate, it can- 
not serve as a basis for the claim that the action below was arbitrary. 
capricious and unreasonable. With the purposes of the Agriculture|as to 
Marketing Agreement Act of 1927, as well as Order #27 issued there-lage ay 
under in mind, I must agree with Judge Bryant’s statement in &lwere | 
somewhat similar matter as the one at bar, that “parties cannot obtain|For t} 
the benefits of this classification except by strict compliance with all 
the requirements of the section”. Sauquoit Valley Farmers Coop., Ls eae 
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Ine., V. Wickard, D.C.N.D.N.Y., 45 F.Supp. 104, opinion dated Jan- 
uary 3, 1942. 

The complaint is dismissed as to both controversies but without 
costs, 







UNITED STATES v. LEVINE, 129 F. 2d 745. Decided July 27, 1942. 
CIRCUIT COURT OF APPEALS, SECOND CIRCUIT 


Conviction of Employee of Market Administrator of Accepting Bribe as Person 
In an Official Position Acting on Behalf of the United States 
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nder 







An employee of milk market administrator whose duties consisted of receiving 
market surplus claims from milk handlers and checking them for ac- 
curacy, held, legally indicted and convicted of accepting a bribe under 
statute applicable by its terms only to persons acting for or on behalf of 








tary. the United States in an official capacity as market administrator is re- 
ao) garded as an agency of the United States, although the funds for admin- 
tion istration of the Secretary’s order did not come from the Department of 












Alt Agriculture, but are fixed directly to handlers in the market area.* 

lent: | Appeal from the District Court of the United States for the South- 

any jern District of New York. 

was} Robert E. Levine was convicted in the District Court for the 
Southern District of New York of violating 18 U.S.C.A. § 207 pro- 

inis- |hibiting officials from accepting bribes and he appeals. 

able | Affirmed. 

ture | Milton H, Friedman, of New York City, for appellant. 

the} Mathias F. Correa, U.S. Atty., of New York City (John C. Hilly, 
Asst. U. S. Atty., of New York City, of counsel), for appellee. 

apli-| Before Swan, CHase, and Frank, Circuit Judges. 
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Cuase, Circuit Judge. 





The defendant was an employee of the Market Administrator for 
the New York Metropolitan Milk Marketing Area from September 3, 






law. 1940, to July 21, 1941. The Market Administrator was selected by 
» 28 /the Secretary of Agriculture pursuant to Order No. 27 creating the 






New York Metropolitan Area issued by the Secretary by virtue of 
the powers vested in him by Public Act No. 10, 73rd Congress, re- 
enacted and amended to become 7 U.S.C.A. Chap. 26A, § 671 e¢ seq. 
and § 601 et seg., commonly called the Agricultural Marketing Agree- 
-{ment Act of 1937. Defendant’s duties consisted of receiving market 
surplus claims from milk handlers and checking them for accuracy 
as to the number of pounds diverted, the amount shipped, the mile- 
age and the routes followed. These individual claims for payment 
were not rechecked by anyone else; only the totals were reviewed. 
For this work and for the making of an economic analysis of market 















*Reference to each point involved in this case will be found in Index-Digest in this issue 
OP -s\of Agriculture Decisions.—Ed. 
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service payments the defendant received an annual salary of $2,000. 

In connection with these duties the defendant had such facts at 
his disposal as led him to believe that he could effect substantial 
savings to Sheffield Farms Company, Inc., one of the milk producers 
in the New York area. At first, on July 2, 1941, after conferring 
with Wellwood, Sheffield’s production manager, about possible sav- 
ings, the defendant applied to him for a position with the company. 
Later, on July 14, pursuant to a further conference with Wellwood 
and Grean, Sheffield’s legal adviser, defendant concluded that he 
- could be of more help if he retained his position with the Market 
Administrator where he would have continued access to the records 
of other milk handlers and “would be able to use his influence in 
standing off investigations or some reaudits” of Sheffield’s accounts. 
He asked as payment for these services a $3,000 initial payment and 
$5,200 a year payable weekly. On July 21 a final conference was 
held to settle details at which he produced papers from the files of 
the Administrator and at which the $3,000 payment was placed on a 
desk. Defendant picked it up and was thereupon apprehended by 
Federal Bureau of Investigation officers who had been waiting in 
the next room. 

At the trial which was held before a jury a verdict of guilty was 
returned under an indictment charging the defendant with accepting 
and receiving a bribe while acting for and in behalf of the United 
States in an official capacity with the intent to have his decision and 
action in matters brought before him influenced thereby. On Decem- 
her 10, 1941, the defendant was sentenced to two years in a federal 
penitentiary. 

The appeal presents three questions, (1) whether defendant was 
acting for or in behalf of the United States in an official capacity, 
(2) whether the bribe was accepted to influence his decision in a 
matter to come before him in his official capacity and (3) whether 
the New York Market Administrator, and hence defendant, was an 
agency of the United States. 

[1] This last point is based upon the technicality that proof was 
not submitted at the trial that the Market Administrator had ever 
filed the bond required to qualify him for the position. ‘The Govern- 
ment submitted in evidence a certified copy of the appointment by 
the Secretary of Agriculture of Nikitas John Cladakis as Market 
Administrator for the New York area effective May 28, 1940. Since 
that appointment was not made conditional upon the filing of the 
bond, there can be no doubt but that Cladakis was in fact the law- 
fully appointed Market Administrator. In the absence of proof to 
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the contrary we may assume that the appointment was entirely 
proper. 

[2,3] Section 117 of the Criminal Code, 18 U.S.C.A. § 207, under 
which defendant was indicted and convicted applies by its terms only 
to persons who are officers of the United States or persons acting for 
or in behalf of the United States or of Congress in an official capacity. 
While it is clear that this does not include every employee of the 
United States, Krichmon vy. United States, 256 U.S. 363, 41 5. Ct. 
514, 65 L.Ed. 992, we think that defendant was such a person as falls 
within the scope of the section. Pursuant to $$ 8c(3) and (4) of 
the Agricultural Marketing Agreement Act of 1937, 7 U.S.C.A. § 
608c(3) and (4), the Secretary of Agriculture was given authority 
to issue orders to effectuate the declared policy of the act. In exer- 
cise of this authority the Secretary issued Order No. 27 effective Sep- 
tember 1, 1928, creating a “New York metropolitan milk marketing 
area” and providing for a “market administrator” to carry out the 
further provisions of the order. Sec. 927.2 of this order states in 
part, “The agency for the administration of this order shall be a 
market administrator who shall be a person selected and sub- 
ject to removal by the Secretary.” It then goes to provide that 
the market administrator's compensation shall be determined by 
the Secretary, to whom he is to submit his records and books 
when requested. He is also to submit to the Secretary such in- 
formation as the latter may request, and he is empowered to receive, 
investigate and report to him all complaints of violations of the 
order. Although the funds for administration of the order come 
not from the Department of Agriculture, but are taxed <lirectly to 
the handlers in the area in proportion to the number of pounds of 
milk each handler receives, this does not make the Administrator 
any the less an agency of the United States since the receipt of the 
funds is pursuant to the authority of the United States as delegated 
to the Secretary and to the Administrator, 

The Administrator is further authorized by the order “to employ 
and fix the compensation of such persons as may be necessary to 
enable him to administer the terms and provisions” of the order. 
Under this section the defendant was employed, and in.view of the 
responsible nature of his position with this governmental agency we 
think it proper to say that he was a person in an official position act 
ing on behalf of the United States. Compare Whitney v. United 
States, 10 Cir., 99 F.2d 827 (clerk in the Osage Indian Agency) ; 
Sears v. United States, 1 Cir, 264 F. 257 (government inspectors of 
shoes for the Army.) 
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[4,5] It is of no consequence that the Market Administrator may 
also have been an agent of the State of New York. That did not 
make him or his employees in their federal capacity any less subject 
to the criminal provisions regulating the conduct of persons acting 
on behalf of the United States. Nor is any question of double jeop- 
ardy presented, for even had the defendant been prosecuted by the 
State for the same deeds, which has not been claimed, a conviction 
there would not bar subsequent prosecution for this federal crime. 
United States v. Lanza, 260 U.S. 377, 43 S.Ct. 141, 67 L.Ed. 314. 

[6] The mere fact that several other acts creating different agen- 
cies of government have specifically provided that the employees of 
those agencies are to be subject to this criminal provision does not, 
of course, mean that the broad provisions of the section are not ap- 
plicable to this Market Administrator and his employees. 


[7,8] Finding defendant to be one of the persons contemplated 
by the section, we have but to determine whether he received the bribe 
in order to have his decision or action influenced on any matter com- 
ing before him in his official capacity. The services he proposed to 
perform in return for the money were to make available to Sheffield 


certain records from his office and to use his influence to stave off 
investigations and re-audits of the Sheffield accounts. Whether the 
disclosure of the records of the Administrator would alone be enough 
we need not decide. The case was not thus broadly submitted to the 
jury. The judge charged that, “* * * while the indictment charges 
the defendant with accepting money and promises for the purpose 
and with the intent to have his decision or action influenced on mat- 
ters which by law were brought before him for action or decision, if 
you find there were no such matters for the defendant to decide or 
act on, then the charge of bribery under this statute has not been 
established.” We think it clear that the proof of defendant's intent 
to be influenced by the money and of his promises to prevent inves- 
tigations which would otherwise be made was sufficient to support 
the verdict under this charge. It has several times been held that 
the bribed employee need not be one invested with the power of final 
decision, “But that he was one within the class charged with making 
preliminary investigation” is enough. Whitney v. United States, 
supra, 99 F.2d at page 330. It has been recognized that “final deci- 
sions frequently, perhaps generally, rest in large part upon the hon- 
esty and efficiency of preliminary advice.” Sears vy. United States, 
supra, 264 F. at page 261. See, also, U/nited States v. Birdsall, 235 
U.S. 223, 34 S.Ct. 512, 58 L.Ed. 930. Surely the avoidance of the 
investigation upon which final action would depend is as much in- 
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eluded as would be falsitication of the facts elicited from the investi- 
gation. 

Nothing in Krichman vy. United States, supra, is to the contrary 
for that case turned, not upon whether the bribe was to influence that 
defendant’s official action, but upon whether that defendant was act- 
ing for the United States in an official capacity. It was held that he, 
as a porter in the employ of the Pennsylvania Railroad which was 
being controlled and run by the United States during the first World 
War, was not acting for the United States in any official capacity. 
The facts here are so different as to require no comment. 

Judgment affirmed. 


In re SHAWSHEEN Dairy, Inc., 47 F. Supp. 494. Decided October 26, 1942. 
DISTRICT COURT, D. MASSACHUSETTS 


Claims of Market Administrator Against Bankrupt Milk Handler 
Provable in Bankruptcy 


Claims of market administrator against bankrupt milk handler on producers 
settlement accounts, and for fees covering market administration ex- 
penses and marketing services, permitted under the act, held, not based 
on obligations imposed as fines, penalties, or forfeitures owing the 'nited 
States, nor were they claims ex delicto, but were provable as debts founded 
on implied contracts and could be properly compromised under Bankruptcy 


Act.* 

Proceeding in the matter of Shawsheen Dairy. Incorporated, bank- 
rupt, wherein claims were filed by the Market Administrator acting 
under authority of the Agricultural Marketing Agreement Act of 
1937, 7 U.S.C.A. § 601 et seg. On petition to review order of referee 
approving compromise based in part on proof of the claim presented 
by the Market Administrator. 

Order affirmed. 

Walter Bates Farr and Toward C’. Connor, both of Boston, Mass , 
for petitioner. 

Reuben Hall, of Boston, Mass., for Martin J. Witte, Trustee in 
Bankruptcy. 

Joseph P. Rooney, Asst. U. S. Atty., and Kdmund J. Brandon, 
U. S. Atty.. both of Boston, Mass.. and John S. L. Yost, of Wash- 
ington, D. C., Sp. Asst. to the Atty. Gen., for the Market Adminis- 
trator and for the United States of America, amici curiae. 

WyzanskI, District Judge. 

This case is here on petition to review an order of Referee Thomp- 
son. His order approves a compromise based in part upon proof of 





*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.-~ Ed. 
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claims presented in bankruptcy by the Market Administrator acting 
under the authority of the Agricultural Marketing Agreement Act 
of 1937, Act of June 2, 1937, c. 296, 50 Stat. 246, as amended, 7 
U.S.C.A. § 608c¢, and Order No. 4, as amended, regulating milk in 
the Greater Boston Market 7 CFR., 1940 Supp. Part 904. An object- 
ing creditor seeks to upset the compromise on the ground that the 
claims are not provable in bankruptcy either as debts founded upon 
“an open account, or upon a contract express or implied”, Section 63 
sub, a(4) of the Bankruptey Act. as amended, Act of June 22, 1938, 
.c, 575, 52 Stat. 873, 11 U.S.C.A. § 103, sub. a(4), or otherwise. 

The general nature of these claims is explained in United States 
v. Rock Royal Coop. 307 U.S, 533, 59 S.Ct. 993, 838 L.Ed. 1446; H. P. 
Hood & Sons, Inc., v. United States, 307 U.S. 588, 59 S.Ct. 1019, 88 
L.Ed. 1478, and Green Valley Creamery, Inc., v. United States, 1 Cir., 
108 F.2d 342. Congress, acting under its power to regulate commerce 
among the several states, authorized the Secretary of Agriculture to 
promulgate milk marketing orders. The Secretary used his authority 
to issue an order for the Boston area. That order provides that each 
handler of milk shall make “advance payments” at stipulated rates 
to those who produce milk for him. It then provides that each han- 
dler shall make “final payments” to, or receive payments from, an 
equalization pool,—the determination depending upon whether his 
“advance payments” to his producers are less than or exceed “the 
value of milk” as finally computed under the order. 7 C.F.R., 1940 
Supp. § 904.8(2), derived from Articles VII and VIII of Order No. 
4 as originally issued, February 7, 1936. These debits and credits 
are balanced periodically in the form of “producer settlement” ac- 
counts. The order contemplates, § 904.2, and the Secretary has ap- 
pointed, a Market Administrator. The order authorizes that official 
to incur “market administration” expenses and to assess them to the 
handlers. Section 904.10 derived from Article X of the Order of 
February 7, 1936. It also authorizes him to incur expenses for “mar- 
keting services” such as weighing, sampling and testing milk, and in 
turn to assess those expenses to the handlers. Section 904.9 derived 
from Article IX of the Order of February 7, 1936. For present pur- 
poses the parties have assumed that the act and order give the Market 
Administrator whatever powers the Secretary may have to make 
proof of claims in bankruptcy. 


The compromise under review involves. principally “producer set- 
tlement” claims against the bankrupt handler; although it also covers 
some claims against the bankrupt for “market administration” and 
perhaps some for “marketing services”. 
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[1] It is fundamental that a claim is provable in bankruptcy only 
if Congress has so provided. Schall vy. Camors, 251 U. S. 239, 40 
S.Ct. 135, 64 L.Ed. 247. The Market Administrator says his claims 
fall within the category of “debts * * * founded upon * * * an open 
account, or a contract express or implied”, for such Congress made 
provision in Section 63 sub. a(4) of the Bankruptey Act. He places 
no reliance on the phrase “open account” (since adm ttedly he made 
his computations and submitted his accounts only after the debtor 
had been adjudicated a bankrupt), but urges that there is a contract 
express or implied. 

It would not be unreasonable to conclude that at least the “producer 
settlement” claims rested upon express contracts or, rather, implied 
terms of express contracts. The bankrupt had voluniarily and ex- 
pressly agreed to buy milk from producers, and each agreement of 
purchase included a covenant imposed by law to make “advance pay- 
ments” to producers at stipulated rates and to make “final payments” 
“to producers, through the market administrator, by paying to” the 
equalization pool sums determined by him. § 904.8. An obligation 
which the law compels parties to incorporate into a voluntary con- 
tract might well be denominated a debt founded upon an express con- 
tract. Winfield, The Law of Tort, p. 181: cf. Cunaningham vy. Com- 
missioner of Banks, 249 Mass. 401, 424-427, 144 N.E. 447. But I shall 
not rest my decision on that theory, not only because it might not 
reach the “market administration” and “marketing service” claims. 
but also because it does not entirely harmonize with the reasoning of 
Mr. Justice Cardozo in Brown vy. O'Neefe, 300 U.S. 598, 606. 607, 57 
S.Ct. 548, 81 L.Ed. 827, or with what seems to me the doubtful result 
in Lane v. Industrial Commissioner, 54 F. 2d 338. 

[2, 3] There is, however, no similar difficulty in bringing these 
claims within the phrase “debts founded upon a contract implied”. 
“The expression ‘implied contract’ has been used to denote not only 
a genuine contract established by inference, but also an obligation 
which does not arise from any real contract, but which can be en- 
forced as if it had a contractual origin.” Lindley L. J. im /u re 
Rhoades, 44 Ch. D. at 70. And, as used in the Bankruptcy Act, the 


expression has been regarded as broad enough to embrace an o)liga- 
tion written by statute into a contract (Brown v. O'Weefe, and Cun- 
ningham v. Commissioner of Banks, both supra). or an obligation re- 
sulting from the unjust enrichment of the bankrupt’s estate through 
his misuse of a creditor’s property. A‘reitlein v. Ferger, 238 U.S. 21. 
27, 35 S.Ct. 685, 59 L.Ed. 1184; Crawford v. Burke, 195 U.S. 176. 


_ 
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193, 25 S.Ct. 9, 49 L. Ed. 147. See Williston, Contracts, 2d Ed., § 
1986; Note, 31 Michigan Law Review, 389. 

[4] Either of those two lines of authority might serve as ground 
for allowing proof of the “settlement producer” claims at ‘bar : those 
claims are founded upon obligations written by Order No. 4 into 
each contract to purchase milk in the Boston area; and the bankrupt’s 
estate was enriched by the acquisition of producers’ milk for which 
the bankrupt never fully paid. Yet such reasoning cannot readily be 
extended to the claims for “market administration” and “marketing 
services”. I, therefore, prefer to invoke the broader principle that 
the expression “contract implied” as used in the Bankruptcy Act 
covers a statutory obligation to pay money (National Labor Rela- 
tions Board vy. Killoren, 8 Cir., 122 F. 2d 609, 612, 187 A.L.R. 510, 
back pay award under National Labor Relations Act, 29 U.S.C.A. 
§ 151 et seq.; and see the many law review notes on that decision re- 
ferred to in the Index to Legal Periodicals), at least where the obli- 
gation is not a penalty or forfeiture within Section 57 sub. j of the 
Bankruptcy Act, 11 U.S.C.A. § 93 sub. j; is not a consequence of 
wrongful conduct (Standard Oil Co. v. Back Bay Hotels Garage, 
285 Mass. 129, 135, 188 N.E. 619) ; is not a modern equivalent for an 
antique tort. Lane v. Industrial Commissioner, 2 Cir., 54 F. 2d 338, 
86 A.L.R. 765. Cf. Story v. Sheard (1892), 2 Q. B. 515, 517; and is 
not so personal as to make it against public policy to allow the ob- 
ligation to be extinguished by the bankrupt’s discharge. Cf. Dunbar 
v. Dunbar, 190 U.S. 340, 23 §.Ct. 757, 47 L.Ed. 1084 (alimony). 

History readily supports the view that such a statutory obligation 
is a “contract implied”. Despite the doubts expressed by Chief 
Justice Holt (City of York v. Toun, 5 Mod. 444 (1698) commented 
on by James Barr Ames, The History of Assumpsit, 2 Harv.L.Rev. 
53, 65), the books make it plain that from the end of the seventeenth 
century an action for indebitatus assumpsit lay to enforce a statutory, 
official or customary duty. Mayor of London v. Goree, 3 Keb. 766, 2 
Lev. 174, 1 Vent. 298, Freem. 433 (1676) ; Mayor of London v. Hunt, 
3 Lev. 37 (1681) ; Shuttleworth v. Garnet, 3 Lev. 261 (1689) ; see foot- 
note (a) appended by the reporter to City of York v. Toun, supra; 
Ames, supra; Ames, Lectures on Legal History, Lecture XIV “Im- 
plied Assumpsit”, pp. 149-166, especially pp. 160, 161; Holdsworth, 
A History of English Law, vol. VII, pp. 90, 96; Winfield, The Law 
of Tort, p. 126. Two of the older cases are peculiarly pertinent here. 
Indebitatus assumpsit lay in Goree’s case for scavage, a toll exacted 
for exposing for sale foreign wares entered in the custom house; and 
in Hunt’s case for weighage, a toll of “8d. per ton for every ton of 
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cheese brought from any part of England to the Port of London, 
ab oriente de London-bridge”. 

[5] The fact that indebitatus assumpsit was the accepted form of 
action shows that the cause was quasi-contractual. See Ames, Holds- 
worth and Winfield, all supra. And it is on that common law pro- 
cedural ground, not on some eighteenth century theory of social con- 
tract (see the comment of Holdsworth, supra, vol. VIII. p. 96 on 
the reference in Blackstone, Commentaries, Bk. III, p. 159 to “an 
implied original contract to submit to the rules of the community 
whereof we are members”), that modern authorities agree that a 
statutory, official or customary duty is quasi-contractual. Steamship 
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Rela Co. v. Joliffe, 2 Wall. 450, 456, 457, 17 L.Ed. 805; National Labor 
510 Relations Board v. Killoren, supra; Ames, Lectures on Legal His- 

' C 4. tory, supra, p. 160; Jackson, History of Quasi-Contract, p. 29; Keener, 






Quasi-Contracts, pp. 16, 17; and Woodward, Quasi-Contracts, p. 1. 

[6] Being contractual in nature, a statutory obligation may be 
proved without violence to the policy of the Bankruptcy Act, at least 
where the obligation is not a penalty or forfeiture, is not a conse- 
quence of wrongful conduct, is not a modern equivalent of an antique 
tort, and is not so personal that public policy favors its survival after 
a discharge in bankruptcy. The general policy of the Bankruptcy 
Act has always been “to relieve the honest debtor from the weight 
of oppressive indebtedness, and permit him to start afresh free from 
the obligations and responsibilities consequent upon business misfor- 
tunes”. Walliams v. United States Fidelity Co., 236 U.S. 549, 554, 
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). 35 S.Ct. 289, 290, 59 L.Ed. 713; Maynard vy. Elliott, 283 U.S. 273, 277, 
tion} 51 S.Ct. 390, 75 L.Ed. 1028. To be sure, this policy does not mean that 
hief} all debts are provable and dischargeable, though the tendency in that 
ited direction may have been accelerated by the pressure of the recent eco- 
tev. nomic depression and by the recognition that since business is today 
nth conducted largely through corporate organizations, the refusal to 
ry’ permit the proof of a claim in bankruptcy often operates to extinguish 
6, 2 its practical value after bankruptcy. Compare, for example, the 
nt, liberalizing provisions of Section 4 of the Act of June 7, 1934, c. 424, 
rot - 48 Stat. 911, 923 and of Section 1 of the Act of June 22, 1938, ¢. 575, 
rey 52 Stat. 873, both compiled in 11 U.S.C.A. § 108. See Glenn, Liqui- 
m- dation, § 466, p. 644. Yet there remain several types of claims which 
th, are, to a greater or less extent, non-provable. Of these, the ones on 
ow, which the petitioner at bar draws for analogies are claims arising 
ve out of fines and out of torts. 

‘ed (7, 8] Congress refused to sanction proof of penalties and for- 
nd feitures because those exactions are intended to punish the bankrupt. 



















624 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 





47 F. Supp. 494 

























Allowing proof of such claims would punish only creditors. Allow- I 
ing discharge of such claims would relieve a criminal of the burden | pro 
of his wrongdoing. Those considerations are inapplicable to the | of t 
claims compromised in the instant case. Obligations imposed by §$ } on 
904.8 (3), 904.10 and 904.9 of Order No. 4, as amended, for “pro- | Bre 
ducer settlements”, “market administration” and “marketing services” | 176 
are in no sense fines for bad conduct. They are fiscal devices for } 326 
regulating prices. See United States v. Rock Royal Co-op., supra, | em 
307 U.S. page 572, 59 S.Ct. 9938, 83 L.Ed. 1446. The assessments are ion 
made to equalize economic advantage, not to punish anti-social be- Ro 
-havior. tre 
[9,10] Congressional failure to permit proof of tort claims, save as the 
recently provided (see Section 4 sub. a (6%) of the Act of June 7, the 
1934, c. 424, 48 Stat. 911, 923 and Section 1 sub. a(7) of the Act of be 
June 22. 1938, c. 575, 52 Stat. 873, both compiled in 11 U.S.C.A. § the 
103), was due to English precedent; or to the fact that those claims ex 
are contingent in validity and amount until determined by a verdict W 
of a jury to which the bankrupt would usually have been entitled: 39 
or to the theory that the general scope of bankruptcy legislation was pl 
to cover the type of mercantile debts incurred by traders (Schall v. N. 
Camors, 251 U.S. 289, 250, 40 S.Ct. 135, 64 L.Ed. 247); or to the 49 
historical roots of tort liability which gave it such a quasi-criminal cl 
cast that, in accordance with the maxim actio personalis moritur cum 6% 
persona, the burden of the wrong could not at common law be im- li 
posed upon a successor of the tortfeasor. See Glenn, supra. None of pt 
those considerations applies to “producer settlement’, “market ad- a 
ministration” or “market service” claims. There is no hostile English u 
precedent. The bankrupt would never have had a right to a jury fi 
trial. Section 8a (6) of the Agricultural Marketing Agreement Act: n 
7 US.C.A. § 608a (6). United States y. Rock Royal Co-op., supra, n 
307 U.S. page 546, 59 S.Ct. 993, 83 L.Ed. 1446. These obligations s 
are precisely ascertainable by mathematical computations. Moreover, n 
representing unpaid contributions to industry pools and unpaid regu- ( 
latory fees, they are just the sort of debts which traders frequently 5 
incur and about which they customarily complain as the cause of | 
their poor financial showing. And they are obligations which under ( 
neither modern (Compare Standard Oil Co. v. Back Bay Hotels ‘ 
Garage. supra, director’s liability) nor older notions (Compare Lane 


v. Industrial Commissioner, supra, employer’s liabilitv for workmen’s 
compensation act claims), would be regarded as ex delicto. I,there- + 
fore, conclude that the claims were provable as “debts founded upon 

a contract implied”, and could be properly compromised. 
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I need not consider whether the claims compromised were also 
provable as “debts owing to the United States”, Section 57, sub. j, 
of the Bankruptcy Act, 11 U.S.C.A. § 93 sub. j, or were preferred 
on that account. R.S. §3466; U.S.C.A. Ti. 31, § 191. Compare 
Bramwell vy. United States Fidelity Co., 269 U.S. 483, 487, 46 S.Ct. 
176, 70 L.Ed. 368. See Note 9 University of Chicago Law Review 
326, 328. Nor need I consider whether the reference made to the un- 
employment compensation cases in footnote 22 page 561 of the opin- 
ion in 307 U.S. 59 S.Ct. 993, 83 L.Ed. 1446, United States v. lock: 
Royal Co-op., supra, implies that the claims at bar could have been 
treated like unemployment compensation claims and brought under 
the preferred rubric of taxes. Even though some courts have hel: 
that contributions made to unemployment compensation funds are to 
be treated as taxes for bankruptcy purposes, regardless of whether 
the particular unemployment compensation law purports to be an 
exercise of the police power (Jn re Oshkosh Foundry Co., D.C.E D. 
Wis., 28 F. Supp. 412; In ve Berkshire Hardware Co., D.C. Mass.. 
39 F. Supp. 663; compare Howes Bros. Co. v. Massachusetts Unem- 


ployment Compensation Commission, 296 Mass. 275, 282, 288, 289, 5 


N.E. 2d 720, but see State of New Jersey v. Anderson, 203 U.S. 483, 
491, 27 S.Ct. 137, 51 L.Ed. 284, second full paragraph) ; or an exer- 
cise of the taxing power (United States v. New- York, 315 U.S. 510, 
62 S.Ct. 712, 86 L.Ed. 998; Zn ve William Akers, Jr., Co., Inc., 3 Cir., 
121 F. 2nd 846, 135 A.L.R. 1503), and even though analytically it is 
perplexing to distinguish between “producer settlements” payable to 
a milk equalization pool and employer contributions payable to an 
unemployment compensation pool, it may be that a bankruptcy court 
faced squarely with -the issue would decide that “producer settle- 
ment”, “market administration” and “marketing service” claims were 
not taxes because the Agricultural Marketing Agreement. Act has been 
sustained as an exercise of the Congressional power to regulate com- 
merce, not as an exercise of the Congressional power to lay taxes. 
(United States vy. Rock Royal Co-op., supra, 307 U.S. at pages 568- 
570, 59 S.Ct., 993, 83 L.Ed. 1446; compare “dye v. Robertson, 112 
U.S. 580, 595, 5 S.Ct. 247, 28 L.Ed. 798); and because a contrary 
decision would create such anomalies as placing unpaid claims for 
“final payments” to producers ahead of unpaid claims for “advance 
payments” to producers. 

Referee’s order affirmed. 
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UNITED STATES v. RIDGELAND CREAMERY Co. (QUILLING et al., Intervenors), 47 
F. Supp. 145. Decided October 26, 1942. 


DISTRICT COURT, W. D. WISCONSIN 
Secretary’s Order Held Valid In Its Entirety 


On the basis of the evidence and the arguments of counsel for the respective 
parties involved in this cause it is held that Secretary’s Order No. 41, 
as amended, regulating the handling of milk in the Chicago Marketing 
_ was issued pursuant to and in full compliance with the provisions 
of the act. 


Administrative Law—Exhaustion of Administrative Remedy 


Since the provisions of the act authorizing a review of actions and determina- 
tions of the market administrator by the Secretary provide an exclusive 
remedy, the District Court has no jurisdiction to review the market ad- 
ministrator’s actions and determinations, where the remedy provided was 

_ hot exhausted. 


Where creamery did not challenge market administrator’s computations of 
amounts owing by it for producers-settlement fund, and did not petition 
to Secretary for review of the market administrator’s determinations, the 
United States was entitled to judgment against creamery for the amount 
shown to be owing. 


Courts—Judicial Review 
The base period to be used in determining the purchasing power of milk is a 
matter entirely within the discretion of the Secretary and not reviewable 
by the courts. 

Action by the United States against Ridgeland Creamery Com- 
pany, a corporation, to compel defendant’s compliance with orders 
of the Secretary of Agriculture under the Agricultural Agreement 
Act relative to the handling of milk in the Chicago Marketing Area 
and to recover amounts allegedly due from defendant to the Market 
Administrator for the producer-settlement fund, administration ex- 
penses and market service charges deducted from producers for pay- 
ment to administrator under the act. ; 

Judgment for plaintiff. 

John J. Boyle, U. S. Atty., of Madison, Wis., and G. Osmond 
Hyde, Senior Atty., U.S. Department of Agriculture, of Washington, 
D. C., for plaintiff. 

Myer H. Gladstone, Ralph J. Gutgsell, and George F. Callaghan, 
all of Chicago, IIl., for defendant. 


Stone, District Judge. 

This cause having come on for trial before the Court without a 
jury on October 6, 1942, and the Court having heard and considered 
all of the evidence submitted by the parties hereto, and having heard 
the arguments of counsel for the respective parties, and being fully 


“Reference to each point involved in this case will be found in Index-Digest in this ivsuc 
of Agriculture Decisions.—-Ed 
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advised in the premises, now makes its Findings of Fact and Con- 
clusions of Law as follows: 


FINDINGS OF FACT 


1. Order No. 41, Order Regulating the Handling of Milk in the 
Chicago, Illinois, Marketing Area, was issued on August 28, 1939, 
by the Secretary of Agriculture of the United States, in accordance 
with the provisions of the Agricultural Marketing Agreement Act of 
1937, 7 U.S.C.A. § 601 et seg., and became effective September 1, 1939. 

2. Order No. 41. as Amended, Order Regulating the Handling of 
Milk in the Chicago, Illinois, Marketing Area, was issued on June 
21, 1940, by the Secretary of Agriculture of the United States, in 
accordance with the provisions of the Agricultural Marketing Agree- 
ment Act of 1937, and became effective July 1. 1940. 

8. Order No. 41, as Amended, Order Regulating the Handling of 
Milk in the Chicago, Illinois, Marketing Area, was issued on June 
27, 1941, by the Secretary of Agriculture of the United States, in 
accordance with the provisions of the Agricultural Marketing Agree- 
ment Act of 1937, and became effective July 1, 1941. 

4. Amendment No. 1 to Order No. 41, as Amended, Order Regu- 
lating the Handling of Milk in the Chicago, Illinois, Marketing 
Area, was issued on August 29, 1941, by the Secretary of Agriculture 
of the United States. in accordance with the provisions of the Agri- 
cultural Marketing Agreement Act of 1937, and became effective 
September 6, 1941. 

5. The defendant. Ridgeland Creamery Company, is a corporation 
organized and existing under the laws of the State of Wisconsin. 
with its office and principal place of business at Ridgeland, Dunn 
County, Wisconsin. 

6. The defendant, Ridgeland Creamery Company, since prior to 
the effective date of Order No. 41, as originally issued, has been en- 
gaged continuously in the business of purchasing, receiving, process- 
ing, selling. distributing and handling milk in interstate commerce 
in the Chicago, Illinois, Marketing Area. and is a handler of milk 
within the meaning of Section 8c(1) of the Agricultural Marketing 
Agreement Act of 1987, and Section 941.1(a) (4) of Order No. 41, as 
originally issued, and Section 941.1(a) (5) of Order No. 41, as subse- 
quently amended. 

7. The Secretary of Agriculture of the United States found and on 
August 30, 1939, proclaimed the period August, 1919-July, 1929, to 
be the base period to be used in determining the purchasing power of 
milk sold in the Chicago, Illinois, Marketing Area. 
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8. Order No. 41, as originally issued and subsequently amended, and 
the Marketing Agreement for Evaporated Milk Industry, executed 
by the Secretary of Agriculture of the United States on May 31, 1935, 
do not regulate milk produced for the same purposes, nor milk pro- 
duced of the same grade and quality, and any difference between 
the prices fixed in Order No. 41, as originally issued and subsequently 
amended, and the prices fixed by the said Marketing Agreement for 
Evaporated Milk Industry is immaterial and irrelevant and have no 
bearing on this case. 

.9. The minimum prices for milk utilized as Class I milk and Class 
II milk set forth in Order No. 41, as originally issued and subse- 
quently amended, are based upon a premium to be paid to producers 
in addition to the minimum prices fixed by the Marketing Agree- 
ment for Evaporated Milk Industry issued by the Secretary of Agri- 
culture of the United States on May 31, 1935, for milk used for the 
production of evaporated milk. 

10. There is only one formula in Section 1 of Article VI of the 
Marketing Agreement for Evaporated Milk Industry issued by the 
Secretary of Agriculture of the United States on May 31, 1935, fixing 
the minimum price to be paid to producers for milk used for the pro- 
duction of evaporated milk. 

11. The defendant filed with the Market Administrator its monthly 
reports showing receipts of milk from producers and the utilization 
thereof for each and every delivery period commencing May 1, 1941. 
and ending August 31, 1942, as required by Order No. 41, as amended. 

12. The Market Administrator made the computations required to 
be made by him by the provisions of Order No. 41, as amended, with 
respect to the reports referred to in paragraph 11 hereof, and ren- 
dered the defendant a transcript of its account with the producer- 
settlement fund for each and every delivery period commencing May 
1, 1941, and ending August 31, 1942, within the time required by 
Order No. 41, as amended. 

13. The defendant, prior to the commencement of this action. never 
protested or challenged the method or accuracy of any of the compu- 
tations made by the Market Administrator with respect to its account 
with the producer-settlement fund as based upon its own reports, nor 
has the defendant petitioned the Secretary of Agriculture for an ad- 
ministrative review thereof. 

14. The defendant has failed and refused to pay to the Market 
Administrator the amount it owes to the Market Administrator for 
the producer-settlement fund on the basis of its filed reports for each 
and every delivery period commencing May 1, 1941, and ending 
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August 31, 1942, with the exception of the amount thus due for the 
monthly delivery period May 1-30, 1942, and there is now due and 
owing from the defendant to the Market Administrator for the pro- 
ducer-settlement fund, on the basis of the reports filed with the Mar- 
ket Administrator by the defendant, the total sum of $7,913.73. 

15. The defendant, during each and every month commencing Au- 
gust 1, 1940, and ending June 30, 1942, in its reports to the Market 
Administrator, reported sales to the Service Dairy Products, Inc., 
of Chicago, Illinois, and claimed that such product had been utilized 
in classes lower than Class I, as Class I milk is described in the 
Order as originally issued and subsequently amended. The Market 
Administrator was denied access to the books and records of the 
Service Dairy Products, Inc., and was unable to verify how the 
product thus reported as sold to the Service Dairy Products, Inc., 
by the defendant was used, and in accordance with Section 941.4(c) 
of Order No. 41, as amended, the Market Administrator reclassified 
the product in Class I and billed the defendant for the difference 
between the value of the utilization of the product, as claimed by the 
defendant, and the Class I value thereof. 

16. The Board of Directors of the defendant corporation and the 
Board of Directors of the Service Dairy Products, Inc., consist, to a 
material extent, of the same persons. i 

17. The Market Administrator audited the books and records of 
the defendant for the delivery periods commencing August 1, 1940, 
and ending June 30, 1942, for verification of reports and payments 
made to the Market Administrator for the producer-settlement fund, 
and found errors in payments made by the defendant to the Market 
Administrator for the producer-settlement fund. The Market Ad- 
ministrator promptly following such audits billed the defendant for 
the amounts thus found so due. None of the amounts for which 
the defendant has been thus billed by the Market Administrator have 
been paid. The defendant has never, prior to the commencement of 
this action, protested or challenged the accuracy of these bills for 
adjustments, and the defendant has never petitioned the Secretary 
of Agriculture for a review of the actions of the Market Adminis- 
trator in this regard. There is now due and owing from the defend- 
ant to the Market Administrator for the producer-settlement fund, 
by reason of such adjustments, the total sum of $93,615.29. 

18. The Market Administrator, acting in accordance with the pro- 
visions of Order No. 41, as originally issued and subsequently 
amended, determined that each handler, including the defendant, 
should pay to the Market Administrator, as his pro rata share of the 





630 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


47 F. Supp. 145 


expense of the administration of Order No. 41, as originally issued 
and subsequently amended, two cents per hundredweight on all milk 
received from producers, or produced by such handlers during the 
period from September 1, 1939, to and including June 30, 1940, and 
two cents per hundredweight on all milk received from producers, 
or produced by such handlers during the period from September 1, 
1939, to and including June 30, 1940, and two cents per hundred- 
weight on all milk received from producers, from sources other than 
producers, or from other handlers, or produced by them, during the 
period from July 1, 1940, to and including December 31, 1941, and 
thereafter, down to the present date, such rate should be one and 
one-half cents per hundredweight on all such milk. The defendant 
for the period commencing April 1, 1940, and ending August 31, 
1942, with the exception of the month of May, 1942, has failed and 
refused to pay to the Market Administrator its pro rata share of such 
expense. On the basis of its own reports of receipts of milk filed 
with the Market Administrator, the defendant, for the delivery 
periods ending August 31, 1942, owes the Market Administrator 
$9,230.49 as its pro rata share of the expense of the administration 
of Order No. 41, as originally issued and subsequently amended. 

19. The Court finds that with the exception of the month of May, 
1942, for which month the plaintiff paid such deduction to the Market 
Administrator, the defendant owes to the Market Administrator, un- 
der the provisions of Section 941.10 of Order No. 41, as originally 
issued and subsequently amended, for the period commencing April 
1, 1940, to and including August 31, 1942, as market service charges 
deducted by the defendant from producers for payment to the Market 
Administrator, the total sum of $13,486.01. 

20. The defendant has not paid producers for milk purchased or 
received by the defendant from producers during the delivery period 
August 1-31, 1942. 

21. That heretofore, on October 21, 1942, Ed C. Quilling, Robert 
L. Pierce and Wm. F. Kraft, Receivers, were permitted to intervene 
in this action. 

And as 

CONCLUSIONS OF LAW 

The Court finds: 

[1] 1. Order No. 41, Order Regulating the Handling of Milk in 
the Chicago, Illinois, Marketing Area, issued August 28, 1939, ef- 
fective September 1, 1939; said Order No. 41, as amended, issued 
June 21, 1940, effective July 1, 1940; said Order No. 41, as amended, 
issued June 27, 1941, effective July 1, 1941; and Amendment No. 1, 
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to said Order No. 41, as amended, effective July 1, 1941, issued Au- 
gust 29, 1941, effective September 6, 1941, were severally issued by 
the Secretary of Agriculture of the United States, pursuant to and 
in full compliance with the provisions of the Act of May 12, 1933, 
48 Stat. 31, as re-enacted and amended by the Agricultural Marketing 
Agreement Act of 1937, 50 Stat. 246, Title 7 U.S.C.A. § 601 et seq., 
and are valid. 

[2] 2. The defendant’s business of handling milk in the Chicago, 
Illinois, Marketing Area constitutes the defendant a “handler” as 
defined in Section 8c(1) of the Agricultural Marketing Agreement 
Act of 1937, and as defined in Order No. 41, as originally issued and 
as subsequently amended, and is subject to the provisions of Order 
No. 41, as originally issued and subsequently amended. 

[3] 3. The provisions in the Order, as originally issued and sub- 
sequently amended, to the effect that all milk purchased or received 
by a handler from producers, associations of producers, and other 
handlers, including milk produced by him, if any, shall be classified 
by the Market Administrator in Class I when it is not accounted 
for in any other class, is authorized by the provisions of the Agricul- 
tural Marketing Agreement Act of 1937, and is in accordance with 
law. : 

[4] 4. The provision in Order No, 41, as originally issued (Section 
941.4(c) ) that “milk disposed of by a handler to another handler, 
and milk disposed of by a handler to a person who is not a handler 
but who distributes milk or manufactures milk products shall be 
classified as Class I milk, Provided, That if the selling handler on 
or before the 7th day after the end of the delivery period furnishes 
to the Market Administrator a statement which is signed by the 
buyer and the seller that such milk was disposed of as Class IT milk 
or Class III milk, such milk shall be classified accordingly, subject 
to verification by the Market Administrator,” is authorized by the 
provisions of the Agricultural Marketing Agreement Act of 1937, and 
is in accordance with law and places the burden on the handler who 
purchased the milk from producers of proving to the Market Ad- 
ministrator that such milk should not be classified as Class I milk. 

[5] 5. The provisions in Order No. 41, as amended (Section 941.4 
(c) ) providing that: “In establishing the classification of milk as 
required in paragraph (B) of this section, the responsibilities of 
handlers in establishing the classification of milk received by them 
shall be as follows: (1) In establishing the classification of any milk 
received by a handler from producers the burden rests upon the 
handler who received the milk from producers to account for the 
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milk and to prove to the Market Administrator that such milk should 
not be classified as. Class I milk. (2) With respect to milk, or 
skimmed milk, disposed of to another handler, the burden rests upon 
the handler who purchased the milk from producers to account for 
the milk, or skimmed milk, and to prove to the Market Administrator 
that such milk, or skimmed milk, should not be classified as Class I 
milk * * *,” are authorized by the provisions of the Agricultural 
Marketing Agreement Act of 1937, and are in accordance with law. 

[6] 6. The Secretary of Agriculture of the United States having 
found and proclaimed the period August, 1919-July, 1929, to be the 
base period to be used in determining the purchasing power of milk 
sold in the Chicago, Illinois, Marketing Area, the statute is satisfied. 
This is a matter solely within the discretion of the Secretary of Agri- 
culture of the United States and is not a matter subject to review by 
the Court. 

[7] 7. The United States of America is a proper and necessary 
party plaintiff, and as such is authorized and entitled to institute 
and maintain this action. 

[8] 8. Where, as here, Congress has created a special administra- 
tive procedure providing for a review by the Secretary of Agriculture 
of the United States of actions and determinations of the Market 
Administrator, and which, as here, meet all requirements of due 
process, that remedy is exclusive, and this court has no jurisdiction 
to review the actions and determinations of the Market Administra- 
tor, except in proceedings under Section 8c(15) (B) of the Agricul- 
tural Marketing Agreement Act of 1937. 

[9] 9. The provision in Order No. 41, as originally issued, provid- 
ing that each handler, as its pro rata share of the expense of the ad- 
ministration of the Order “* * * shall pay to the Market Adminis- 
trator * * * a sum not exceeding two cents per hundredweight with 
respect to all milk purchased or received by him during such de- 
livery period from producers, or produced by him * * *” and the 
provision in Order No. 41, as amended, providing that each handler, 
as its pro rata share of the expense of the administration of the 
Order, as amended, “* * * shall pay to the Market Administrator 
* * * a sum not exceeding two cents per hundredweight with respect 
to all milk purchased or received by him during such delivery period 
from producers, from sources other than producers, or from other 
handlers, or produced by him * * *”, are authorized by the provisions 
of the Agricultural Marketing Agreement Act of 1937, and are in 
accordance with law, and such charges are properly assessed on all 
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milk received by handlers and are not dependent upon where such 
milk is sold. 

[10] 10. The defendant has violated the provisions of Order No. 
41, as originally issued and as subsequently amended, and has con- 
tinued to violate the provisions of the Order, as amended, since the 
complaint herein was filed, and pursuant to the provisions of Title 
7 U.S.C.A. § 608a(6), a final judgment specifically enforcing said 
Order No. 41, as originally issued and as subsequently amended, 
against the defendant should be entered requiring the defendant to 
comply fully with all of the provisions of said Order No. 41, as 
originally issued and as subsequently amended, from April 1, 1940, 
to the date of the entry of this judgment, and requiring it to comply 
fully in the future with all of the provisions of said Order No. 41, 
as amended. 

[11] 11. That the defendant is indebted to the plaintiff in the sum 
of one hundred twenty-four thousand two hundred forty-five and 
52/100 Dollars ($124,245.52), and the plaintiff is entitled to judg- 
ment against the defendant for said sum together with costs and 
disbursements. 

Let judgment be entered accordingly. 
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CEASE AND DESIST 
Financial Requirements 
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Failure to Pay 

Where complainant relies on oral contract for the sale of 
grapes, f.o.b. rolling acceptance final, which contract the 
respondent denies, the complainant has the burden of 
establishing the contract, but since the respondent has 
failed to sustain the burden of balancing the proof fur- 
nished by the complainant, the latter’s contention that 
the transaction was a completed sale is sustained by the 
evidence, and, therefore, respondent’s failure to pay the 
purchase price of the carload of grapes entitles com- 
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‘ADMINISTRATIVE LAW 
Exhaustion of Administrative Remedy 

Since the provisions of the act authorizing a review of actions 
and determinations of the market administrator by the Secre- 
tary provide an exclusive remedy, the District Court has no 
jurisdiction to review the market administrator’s actions and 
determinations, where the remedy provided was not exhausted, 
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putations of amounts owing by it for producers-settlement 
fund, and did not petition to Secretary for review of the 
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to be owing, 47 F. Supp. 145 


Hardship as No Excuse for Failure to Comply With Administrative 
Definition 
Determination that dairy is not entitled to an exemption from 
strict compliance with administrative definition for classifica- 
tion as frozen cream because dairy’s refrigeration plant had 
broken down by accident held not so arbitrarily as to warrant 
interference by District Court to set aside Secretary’s ruling 
approving the classification, 45 F. Supp. 94----.-._..-------- 


Judicial Review of Administrative Definition 
Where the court’s power is invoked to exempt a handler from strict 
compliance with an administrative definition, even if the court 
could treat the controversy as a matter of discretion, its func- 
tion is limited to determine if the findings by the adminis- 
trative body are in accordance with law, 45 F. Supp. 94_-__ 


Strict Compliance With Requirements of Administrative Regulations 
Party desiring to receive the benefits of administrative regula- 
tions relating to the administration of the milk equalization 
pool under the act must strictly comply with such regulations 

to be entitled to the benefits thereunder, 45 F. Supp. 94 


AGENCY OF THE UNITED STATES 
Market administrator regarded as, in some respect, 129 F. 2d 745__ 
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IMPLIED CONTRACT 
Meaning of expression, 47 F. Supp. 494 


JUDICIAL REVIEW 
Administrative definition, 45 F. Supp. 94 


MARKET ADMINISTRATOR 
Acting also as agent of State of New York by, as of no effect to pre- 
vent prosecution of his employee for accepting bribe, 129 F. 2d 745 


Agency of the United States, regarded as, 129 F. 2d 745 


Appointment of, assumed properly made, notwithstanding lack of 
proof of filing of bond, 129 F. 2d 745 
' 


Claims of, provable in bankruptcy, 47 F. Supp. 494 


Conviction of employee of, of accepting bribe, sustained, 129 F. 2d 


OFFICERS AND EMPLOYEES 
Conviction of Employee of Market Administrator of Accepting Bribe 
An employee of milk market administrator whose duties consisted 
of receiving market surplus claims from milk handlers and 
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checking them for accuracy, held, legally indicted and con- page 
victed of accepting a bribe under statute applicable by its terms 
only to persons acting for or on behalf of the United States 
in an official capacity as market administrator is regarded as 
an agency of the United States, although the funds of adminis- 
tration of the Secretary’s order did not come from the Depart- 
ment of Agriculture, but are fixed directly to handlers in the 
iavnek: aiée; Tie Wi Oe Fa ee ee ee eae 









ORDER No. 4 (GREATER Boston ) 
Market Administrator 
Action of, in Calculating Freight Rates Sustained by Secretary 
Held Erroneous 

Administrator’s action in using rate applicable to minimum car- 
load shipments of 200 cans of milk to determine allowances 
made to creamery company in settlements with producers for 
milk shipped in 100-can lots to which a higher rate applied, 
held, not in accordance with law so that Secretary's ruling 
upholding the administrator's action was erroneous, and con- 
tention that the use of such rate was of actual benefit to the 
creamery company must be disregarded in absence of evidence 
showing such result or evidence supporting the figures com- 
plained Gt: 48.3. ge: Fits sors oe eee cccutenawcee 

















Orver No. 27 (NEw York) 
Handler, Who is 

Secretary’s ruling that dairy was not a “handler” of milk as de- 

fined in the order under the act as to milk received during 

10-day period during which its plant was not approved by mu- 

nicipal health authorities and, therefore, as to milk received 

during such period the dairy was not entitled to participate in 

the equalization pool, and that those from whom the dairy re- 

ceived milk during such period were not “producers” within 
meaning of the order, held valid, and Secretary’s refusal to 

exempt the dairy from strict application of definition of Class 

III-B (frozen cream) sustained, 45 F. Supp. 94-__--_--------- 


















ORDER No. 41 (CHICAGO) 
Classification of Milk 

Classification of milk received by handler should be classified 

in Class I when not accounted for in any other class, 47 F. 


Ripe TAR onan an eens a eew sao ncaa ndek nape eegssssasSanaease 


Handler 
Wie 27 Be Bie ois ee ne cancas saweslecteteneadeuenee 


















Secretary’s Order Held Valid in its Entirety 
On the basis of the evidence and the arguments of counsel for the 
respective parties involved in this cause it is held that Secre- 
tary’s Order No. 41, as amended, regulating the handling of 
milk in the Chicago Marketing Area was issued pursuant to 
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and in full compliance with the provisions of the act, 47 F. 
Supp. 145 


PARTY 
United States as “necessary party plaintiff” to maintain suit to compel 
compliance with his orders, 47 F. Supp. 145 


PENALTIES AND FORFEITURES 
Reasons for refusal of Congress to sanction proof in bankruptcy, 
47 F. Supp. 494 
PRODUCER 
Who is, 45 F. Supp. 94 


QUASI CONTRACTUAL 
Statutory, official or customary duty considered as, 47 F. Supp. 494-- 


UNITED STATES 
“Necessary party plaintiff” to maintain action to compel compliance 
with orders, 47 F. Supp. 145 


ina ed 
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